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ADVERTISEMENT. 



<r. 



At the clofe of the Fourth Volume of the Reports 
of the late War, the Engagements of the Editor feemed> 
for a time at leaft, to have terminated, with the fubjeft 
matter on which they had been employed. The Re- 
commencement of Hoftilities has opened fources of 
frefli materials ; and, under the fame hope of con- 
tributing ufefully to the ftock of public information, 
this Work is again refumed, and will proceed in the 
fame order and form, and under the fame general 
affurances that were originally profeffed.. 

During the progrefs of a work of this kind, the 
tafk of feledUon leads gradually to the exercife of a 
more minute difcretion, upon which, dilFeicnt judg- 
ments may occafionally be formed, as to the re- 
lative importance of particular Cafes. All difficulty 
of explanation, however, on this point, will be bed 
relieved, by adopting the words of Lord Bacon, who, 
with reference to another fcience, thus diftindly marks 

a 2 the 



( 4 ) 

the rule, which ^11, \vith equal propriety, apply to 

all works of a fimilar defcriptlon: " We do not 
•* mean that this work fhould extend to every com- 
** mon cafe that happens every diy, which were an 
*' infinite labor and to little purpofe, nor yet to 
*' exclude all but prodigies and ^vonders ; for many 
*' things are new in their manner and circum(lances» 
^^ which are not fo in their kind ; and he who looks 
^ attentively, will find many particulars worthy of 
" obfervation, in what feems common." 

Advancement of Learning, p. 144. 

J)o99rs CmwHJt Feb. aj, 1805. 

0^. 2I9 |8c6. 
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BEFORE THE LORDS COMMISSIONERS OF 
APPEAL IN PRIZE CAUSES. 



Anna Catharina, Wupper, 1 6th Nov. i S05 
Argo, Smith, 6th May 1802 • • - 
Betfey, Murphy, i2d June 1799 - 
Cape of Good Hope, 24th May 1803 « 
Columbia, Weeks, 12th Auguft 1801 * 
Conqueror, Tate, 29th March 1803 
Edward, Bartelt, 24th November 1804 - 
Eenrom, Frontier, 27th March 1802 - 
Embden, Meyer, loth February 1800 - 
Graaf Bumftorff, Belmer; 23d April 1 803 
Haabet, Vette, i6th Auguft 1^803 - . 
Harmony, Bool, nth July 1803 
Jofcphine, Fifli, 9th July 1803 
Maria, Paulfen, 2d July 1 802 
Nancy, Joy, 17th December 1802 

*"°'^;„*e'c:;o"|5"> April .803 - 

I ', as to reditu- ? 

tion of the Ship, 3 ' 
Orion, Culhing, 29th March 1804 

pcrfcverance, Sneydan loth Aug. 1803 * 

llcndfburg, Nyberg, nth Aug. 1803 - 



Affirmed. 
Affirmed* 
Affirmed. 
Affirmed* 
Affirmed* 
Affirmed* 

Affirmed* 
Affirmed;. 
Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 

Affirmed. 

Reverfed. 

Affirmed. 
Affirmed. 
Affirmed. 

Rolalia 
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T$gt 9.EaezK/bratfMitobe 
IJ. — 16. fir on nod to 

57. Note^ ]mep€mtbm dele comma 

07. Giie 7* M|^ commM4ifter condemned 

67* ybr diftindioo read deftinatloa 

soc. — • 7. from bottomybr this read the 

lOO. -^ ij'/y^ k ''«»/ de 

I xa. ImtpemJifor locked read looked up 

114. — 25. in/ert id Ufore conceditur 

lap. — 5- for charge read change 
. J30. ** 34. ifr/^ comma 

243. — 4. ybr prize a& read inftruftions to pnTateen 

143. -*- 1 1 • in/ert in afier captor 

X44. — 5. for prize aft tam inftniftions 

144. «— e. ^ among 

148; -— a. W^^ (hip 111^ the Glenmore 

lCa« — xp. ifl/^r^ into after entered 

178. — uiLfor procured read fo ifTued 

547. Mfefinuhf for Whitehead, read WhitehiH 
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HIGH COURT OF ADMIRALTY, 

^c. &c. ^c. 



THE JEUNE VOYAGEUK, Gueeard. _ _ 

. 8epL 6th, 
1809. 

'T'His was a case of a British ship that had been j^p^^^ft^ 

seized in a French port March 180S, and had themm^^ 
been condemned for an asserted violation of the ^a- former BrUuh 
vigation Lam of France. It had been purchased SIITpriiri!^, 
tinder thaf sale by a French merchant^ arid was cap- "^^^J^ 
tured on a voyage between two French ports, since the wm ; noi to 
the commencement of hostilities against France. A veMei, codb-^ ^ 
claim was given on the part of the former BHtish p^X^v^f 
owner, praying to have the ship restored to him . ^^^ ^ ^ 
on salvage. fnnc9. 

On the part qfthe clahn^ Sewell stated the circum- 
stances of the case, and submitted to the Court, 
whether the restitution on salvage, directed by the 
Prize Act, might not be extended to the relief of a 
person whose property had been violently and un* 

YOh. Y. B justly 



S CASES DETERMINED IN THE 

The justly taken from him in a French port, and was 
VoYAOEUp. now retaken by a British subject. 



Sept. 6th, 

i8oa. Judgment. 



Sir W. Scott. — I am clearly of opinion, that it is 
not in the power of the Court to give this relief. 
The provisions of the Prize Act apply to goods taken 
by the enemy as prize, and direct, with regard to 
such property, that, on recapture, it shall revert to 
the former British owner. This ship was seized, not 
in any manner as prize, but for an .alleged violation 
of the Revenue Laws of France^ in a time of abso- 
lute and entire pe^ce. Whether the condemnation 
in the French Court proceeded on just grounds or 
not, is a question which I am not competent to try ; 
more especially in ih^^ex parte manner in which it 
must unavoidably come forward, there being no per- 
sons present on the part of the French Court to 
defend the proceedings which have taken place. 
The seizure and condemnation, in time of peace, will 
have the effect of working an entire defeasance of 
the British title ; and the ship must be condemned 
to the captor, as property of the enemy» taken in 
the ordinary course of prize. 



&;,/.6th, THE VROW ELIZABETH, Probst^ 

1803. 

Effect of the flag n[^His was E case of a ship taken under a Dutch 

^^lr**cMcitt! ^^ *"^ P*^ ^^ * voyage from Surinam to 
we M to the Holland. A claim was iriven on the part of Mr. 

chancterofthe - n ^ • i r- 

•hip— not con- , a merchant of Bremen^ stating << the snip 

dumw against 

tbe dnm of the aa»e owner, for an uikUviM thare of the cargo. f^O 



HIGH COURT OF ADMIRALTY- i 

to have been hondjide his property, though nomi- Th« 

nally transferred to a Dutch merchant, and placed 1 

under a Dutch flag and pass, for the purpose of ^^^^^^' 
enabling her to trade between the Dutch colonies 
and Holland. 

On the part of the Captor^ the King^s Advocate. — 
The master has in his deposition stated the ship to 
belong to the owner in Holland; he cannot therefore 
now be heard to explain away that evidence, and as* 
sert a claim for another person. Independent of all 
objections to testimony, however, the mere sailing 
under the flag and pass of the enemy is, in point of 
law, decisive to fix th^ character of the ship, and to 
subject her to be condemned as a Dutch ship. 

On the other side^ Laurence and JRobinson. — The 
discredit of the master will not preclude the owner 
from asserting a fair claim, more especially when a 
foundation is laid for such a suggestion, in the evi; 
dence of the other witnesses, who speak of Mr, 
N as being in reality the owner. The prin- 
ciple of law that has been relied on, applies to 
cases arising in time of war. The circumstance of 
existing hostilities may impose a peculiar obligation 
on neutral merchants, to keep their titles of pro- 
perty distinct, and free from any intermixture of 
enemy's interest, even in appearance; but where no 
such special reason exists, the principle does not 
s^ply with equal propriety, to govern cases of an 
assumed character in time of peace ; where the flag 
and pass have been adopted without any contempla- 
tion of war, and for reasons arising only out of the 

B 2 inter* 



June ItOO. 



4 CASES DETERMINED IN THE 

Th« internal regulations of Holland. If this practice of 
LUAiKTH. jj^j^g^gpriug a Dutch character to neutral ships, is in 
^.6th, any degree a fraud, it is not against this nation, nor 
against the rights of wart which it is the peculiar 
province of this Court to enforce. It can amount to 
nothing more than to a fraud on the Navigation Laws 
of Holland^ which we are in no degree concerned to 
{a) Adm. 96, protect. lu the case of the (a) Clarissa, Symonds, 

Mr. Brown, a part owner, resident in America, ob- 
tained restitution of his share of the ship, although 
the vessel had sailed from Holland, under a special 
pass or licence of adoption, entitling her to Engage 
in the colonial trade of Holland, which had before 
been appropriated exclusively to Dutch ships. 

Judgment. 
, Sir W. Scott. — This application appears to me to 
be against the evidence of fact, as well as against the 
settied principle of law. Thevessel was sailing under 
fkOch colours trom Surinam to Amsterdam, with a 
Dutch pass, and all other papers, representing her to 
be a Dutch ship ; and this description is confirmed 
by the deposition of the master, who states her to be 
aDtUchshipf the property of Mr. Gildermester. The 
evidence on the fact then is, that she is tiDutch ship ; 
to this nothing is opposed, but the account of two 
other persons, who, though competent witnesses, are 
certainly inferior to the master, both with regard to 
the credit due to them, and to their opportunity of 
knowing the real fact. It would, I think, be extremely 
hazardous to admit a claim in opposition to this evi* 
dence. I will go farther, and say, that I hold the 
claim to be also against the established rules of law ; 



HIGH COURT OF ADMIRALTY. 5 

by which it has been decided that a vessel, sailing The 
under the colours and pass of a nation, is to be con- "'^"^' 
siderexl as clothed with the national character of that ^- «<*»» 

1 soil 

country. With goods it may be otherwise (a), but 

ships 

(a) In the caae of the Freede Sciobyip the claim of Mr. Dede^ ^, 5,1,. 
Sor a share in the ship taken under a Dutch flag and pass, was 
rejected. On the part of the captor it was farther objected, as to 
tbe eargO) that the claim of the saixie gentleman for an muiivUUd^dxt' 
of the cargo documented as Duicb property, must be precluded also 
by the Dutch character, and by incorporation into Dutch com- 
merce. The Court overruled this objection, obsening, <' A great j^^ ^^^^ 
distinction hat been always made by the nadoos of jSmt^^, be- 1804. 
tween ships and goods. Some countries have gone so fkr as to 
make the flag ai\d pass of the ship conclusive en the cargo also, 
but this country has never carried the principle to that eitent. 
It holds the sk^ bound by the character imposed upon it by the 
authority of the Government from which all the documents issue* ' 
Bat goods which have no such dependence upon the authority of 
the Sute, maiy be differently considered. Then comes the qaestioa 
whether the Court will make the separalioQ. Generalfy, it cannot 
be doubted, that such separation may be Aiade, ' It is in every day's 
practide to make such distinctions. Are there, then, any particular ' 
drcumstances to prevent the Court from doing ijt in the present in« 
stance ? «Has the claimant assumed the character of a Dutchman^ so 
aa to render the property liable to be conridered as Dutch property f 
I know of no ca^e that has fixed such a consequence upon a transac- 
tion of this kind m time of peace. On the contrary, we all remem- 
ber the cases of the Swistf who had shipped property from Curagoa 
under Dutch names, to avoid the Alien Duties, and yet obtained 
restitution of tlieir claims. Had the tr ide in the present instance 
been even an exclusive trade, it might have been questionable, how 
imr the party could have been held to the Duteh character merely on 
account of a false representation practised against the Dutch reventie 
laws — unless, iodeed, it had appeared that there had been'somepaot . 
or licence conferring on him the special privileges of a Dutch mer- 
chant, or unlesfi it was a trade arising out of the drcumstafkfes of wiuv 
or tlie expectation of such an event. Here the party appears only to 
lie wmSng himself of Dutch names in time of peace for the benefit 

B 3 of 
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Ttie ships have a peculiar character impressed upon thettl 



^9 

- j"^*'^"' by the special nature of their documents, and have 
Sept. 6th, always been held to the character, with which they 
are so invested, to the exclusion of any claims of in- 
terest, that persons living in neutral countries may 
actually have in them. In the war before the last, 
this principle was strongly recognized in the case of 
a ship taken on a voyage from Surinam to Amsterdam, 
and documented as a Dutch ship. Claims were given 
for specific shares, on behalf of persons resident in 
Switzerland; and one claim was on behalf of a lady, 
to whom a share had devolved by ijiheritance, whe- 
ther during hostilities or not, I do not accurately re- 
member; but if it was so, she had done no act what- 
ever, with regard to that property, and it might be 
said to have dropt by mere accident into her lap. In 
that case, however, it was held that the fact of sail- 
ing under the Dutch flag and pass was decisive 
against the admission of any claim ; and it was ob- 
served that as the vessel had been enjoying the privi- 



of avoiding particular duties $ in such a case it would be going 
farther than the Court has hitherto gone, to declare that the person 
is to be held to all the revolutions which may attend the Dutch 
character. In time of war a more strict principle may be necessary. 
' But it is needless to decide what considerations might be fit to be 
Applied to such a transaction in time of war ; as this case arose alto- 
gether in time of peace, and without any expectation of war. I see 
nothing to prevent the Court from performing the office of separat- 
ing this undivided share ; and as the property is fully proved, I 
•hall decree it to be restored. 

So, in the Brodert Lust^ Mr. Rlchterj part owner of the ship, and 
ii^iercargo an hoard the vessel^ obf aiced restitution of bis claim for 
parts of the cargo, though his claim as to the ship was rejected. 

leges 



HIGH COURT OF'ADMIRALTY. 

leges of a Dutch character, the parties could not ex- The 
pect to reap the advantages of such an employment, Elkabeth, 
without being subject at the same time to the in- sept.tx\x, 
conveniences attaching on it« When I lay down this 
rule, I do not say that there may not be cases of 
such particular circumstances, as to raise a rea- 
sonable distinction. The treaty of Amiens had stipu- 
lated for the liberty of withdrawing British property 
from the ceded and restored islands, fiut the Go- 
vernments oi^ France and Holland SLilerNSsds refused 
to suffer such property to be exported from these 
colonies, otherwise than in ships of France or Hoi- 
land, and on a destination to those countries. The 
difficulty which has arisen in the removal of British 
property, for want of shipping, may have induced 
our own Government to permit British ships to put 
themselves under Dutch flags for this particular pur- 
pose; and in such cases the particular situation of 
a^rs arising out of this refusal to execute the 
treaty, may have entitled such parties to a relaxation 
of tlie general rule, (a) But no ground of exeitip- 
tion whatever is stated in the present claim — no- 
thing more than that the claimant found it convenient 
to place his vessel under the Dutch character: To 
which the answer is obvious, that with the con- 
venience he must take also the inconvenience attend- 



(a) In the Otukrnummg — A British suhject obtained restitution 
of teven-eighths of the ship, under a Dutch flag and pass. — The 
King's instructions, 23d Jiu/jf, 1S03, direct << Restitution of ships 
and cargoes, hondJuU belonging to BriiUb tuljeeUf sailing, before the 
knowledge of hostilities, from the colonies of France and HoUandf 
to whatever country they might be going.'' 

B 4 ing 
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TKe ing such an act. The case referred to in the argiU 
Elixa««th. jjjgQ|. jjj^g nothing in common with the present claiin. 



1803. 



s^. 6ih, In that case the ship had merely a colonial pass or 
licence, being in all other respects undoubtedly and 
avowedly an American ship^ and described as such 
in the usual American documents. This ship has aU 
the documents of a Dutch ship, and I have no hesi- 
tation in pronouncing her subject to condemnation. 



* ^Tioa!^' '^HE FREDERICK, Worth. 

Marinentiunt> TT^is was a case of a French whale ship, that was 
ter, condttdrd tdkeu ou a voyage to the Southern whale-fishery 

by tnt thane- . tf <d ^ y 

ter of ihe ship, aud back to V Orient. The master claimed specific 
tnd mlrin^r ' sharcs (a) of the cargo, as the property of himself 
jtSr'^"bIIlrf *"^ ^^ officers and crew of his vessel, asserted sub- 

• ^Venrfc whale- j^CtS of AmCriCa. 
ihip,coiKKBuied» ^ 

The King's Advocate contended, — That the cha- 
racter of the master and mariners were to be taken 
from that of the ship> and that they were precluded 
from claiming wages on board an enemy's ship. 

Contra^ Laurence cited the cases qf the Ospray 
and the Industry in the last "war (in which the master^ s 
adventure had been restored), and contended, — That 
a» the claimants had engaged in this trade only in: 
time of peace, it was reasonable that they should 
be allowed some time to withdraw themselves and 
their property, without being bound instanter to all 



(«) Master, i -i 4th. — Mate, i-25th — 2d Mate, 1.35th.--- 
j4J4atef I •50th. — 3 Mariners, each i-Sjth. 

' the 



HIGH qOURT OF ADMIRALTY, 9 

the disabilities of a French character, from a mere „ t^ 
temporary service on board a French ship. 



Judgment. . . 

Sir ff^. Scott. — I have no hesitation, in pro- 
nouncing that these persons cannot be admitted to 
claim : They are to be considered as mariners ; and 
this proportion of the proceeds of the voyage, as 
their wages. Then can a claim be sustained for 
wages, on board an enemy's ship ? In the cases 
cited, the ships were either really or ostensibly ArnC' 
rican ships, which might entitle the persons serving 
in them, in that character, to a different consider- 
ation. The present vessel is avowedly a French 
ship, and these persons must be taken as French 
sailors. There is indeed less reason for any relax* 
ation of the general principle in this branch of navi- 
gation, than in any other; because the ratio of 
wages is a material part of the trade itself*, being 
the ordinary mode of carrying on that particular 
species of commerce. 



StpU 7th» 
i8oa. 



THE MARIAMNE, Morel. ^J}^ 



^Puis was a case arising on a representation, made Letter of 

by the master of the captured vessel, toCaptain SX'Si*^ 
Troxver of the King's ship the Lark^ that one of two on»dty--^ 

1 1 1 t 1 /* ^ ceedifiM on thai 

privateers that were the actual captors, had nred gronmr, on the 
into the ship afier the surrender, and by that act had ^7y!^not tub^^ 
killed one of the men. On this representation, a '^"^^J^, '^ 
proceeding was instituted on the part of the Admi- 
ralty, against the privateer, to deprive her of her 
letter of marque. It appeared that the two privateers 

had 
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The had dogged the prize from ten o'clock^ A.M. till' 
^*"^'^'"' about two, and were close under her stern when 



IBOd. 



^?L?^' she surrendered ; that they immediately boarded 
and took possession. The Lark had come in sight 
about an hour before the capture, and the master of 
the French ship deposed, <* that he struck to the 
Lark,^^ though at a considerable distance at the 
time of surrender. In consequence of the re- 
presentation of this witness, Captain Tr&ooer dispos- 
sessed the prize-master, and put his own men on 
board, and communicated to the Admiralty the in- 
formation on which this proceeding was grounded. 

Judgment. 

Sir W. Scott. — This is a proceeding in order to 
deprive a privateer of her letter of marque, in con- 
sequence of improper conduct. The fact alleged is 
of a very atrocious kind, and would, certainly, if 
proved, draw with it all the consequences that have 
beep pressed against the parties. During the con- 
test, destruction is necessary and lawful ; but it is 
contrary to every principle of the law of nations, 
that, afler the contest has ceased, hostile and de- 
structive force should still be continued. The only 
thing that I have to consider is, the proof of the 
fact, because the law is laid down by the Prize Act, 
which expressly inflicts upon all acts of cruelty, the 
Jbrfeiture of the letter qf marque ; and this^ I consider 
to be no more than a formal declaration of what 
was the ancient law of the Admiralty. 

On the fact, which the use of this unnecessary 

violence would amount to, I cannot say that it is in 

' any degree satisfactorily established. In the first 

place 



* 
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place it must be considered as a verv unnatural cott" xh* 
rfoc/, and as such, it will not unreasonably require ^"*''*'*' 
strong evidence to support the accusation. No ad- *p*- **» 
vantage could be derived from it \ on the contrary, 
it would be likely to produce great inconvenience 
to the parties themselves, who were injuring that 
which was now in their possession, and in a certain 
degree their property. It is not very congenial to 
the known practice and disposition of British sailors* 
These considerations very much heighten the in- 
credibility, and call for some very strong testimony 
to sustain the charge. All the evidence that is 
produced on that side, consists of the affidavits of 
three French seamen, and of the observation made 
by a British officer, on the appearance of the French 
vessel after the capture. The French captain's de- 
position in preparatory, by no means comes up to 
the allegation. He says, << that he struck to the 
Lark, at the time when the two luggers were firing 
into his ship :" this is a very different thing from a 
shot fired after the surrender was clearly notified and 
understood, and can never constitute a ground for 
penal proceedings against the captors. The two 
other witnesses were not examined till nearly three 
weeks after the capture. They do indeed lay some 
foundation for the representation made by Captain 
Trower. The mate of the Lark also states, in his . 
affidavit, '* that he perceived the body of a man upon 
the deck, warm and with the blood flowing;" but the 
effect of this representation is very much weakened 
by what ensued. It might reasonably be expected, 
that the first topic started, after the mate came on 
board, would have been a formal remonstrance and 

complaint. 
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complaint, on the part of the master of the Frerich 
merchantman, against such conduct. But not a word 
passed upon the subject; nothing transpires till afler 
some time had elapsed, and, after an altercation had 
taken place between Captain Trower and the master 
of the privateer, respecting the possession of the ves- 
seL It seems, that the French master was ambitious 
to strike to a King's ship, agreeably to what we have 
seen in other cases of a prevailing (a) vanity of this 
kind : They prefer a submission to a more splendid 
victor. He says, " that he could have escaped the 
privateer, if the Lark had not cut off his retreat into 
al^rewcAport.*' Of that tliere maybe reason to doubt. 
However the Lark came in sight j the privateers, 
which had been chasing lor some time, and before the 
Lark came in sight, got irst on board, aS they had a 
perfectrigbttoda; Itmufltmot be imagined that there 
is, in this respect, aii)r diflferen^e bettreen a King's 
ship and a privateer; They lire both engaged in the 
same contest ; they both represent the public force 
of the country, and are both armed with public au« 
thority. The privateer coming up first had a right t6 
take possession, and if resistance had been offered by 
ih^French captain, it would have justified any violent 
consequences that might have ensued. The enemy 
has not a liberty of choosing to whom he will surren- 
der \ when the surrender is once compelled; he is 
bound to submit to the first armed cruizer that comes 
up. Considering the temper displayed by the French 
master, ^nd senng that his testimony is positively 



(a) luitances of a similar prejudice occur in proceedings in the 
earlier part of the last century. 

contra- 
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contradicted by other parts of his own crew, (who tji* 
have united in an affidavit, stating, " that the person ^"'^**^'' 
supposed to have been shot after the surrender, had, **/"• ^^^k 
in fact, fallen some time before, and during the en- 
gagement,") I am of opinion, that it is by no means 
satisfactorily proved, that an act was committed 
which would not only produce the penal conse- 
quences alluded to, the forfeiture of the letter of 
marque, but would also fix a stigma on the parties 
for life. At the same time, I impute no blame to 
Captain Trower ; he has acted with an honourable 
zeal for the credit of the public service, on the re- 
presentation of the French master. H^d he enjoyed 
a better opportunity of weighing all the evidence to- 
gether, hewould, perhaps, have found reason to form 
a difllirent conclusion. There is no reason, how- 
ever, to -impute the least degree of blame to him ; 
neither do I think that the admomtion called for, on 
the King's officers^ is rendered necessary, by any 
disposition shewn in this case, to arrogate to them- 
selves all pri2es made in their presence, to the exclu- 
sion of private ships of war, that may happen to be 
the actual captors. The officers of King's ships must 
understand, and doubtless do understand, that they 
have no authority to dispossess privateers. Such ves- 
sels are duly commissioned, and represent the public 
authority. The King has been pleased to commu- 
nicate his bounty to them, and they stand generally, 
with respect to an interest in prize, on the same foot- 
ing, as other parts of the public force of the Country; 
With regard to the charge alleged, I pronounce it 
not to be made out, ^d dismiss the parties. 

THE 



.» 
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ort.«th, THE JONGE AREND, Knowles. 

1809. 

Ltcoirt, for im- rpHis WES a qucstioD respecting the effect of a 
the enemy «D liccDce, whlch had been obtained by British sub- 

•hip, itkuri by jects, for the importation of sundry articles, from 
^^m^ the port of the enemy, *' in neutral ships ;" whether 

it was to be extended to the protection of such a 
trade carried on in a British ship. The vessel was 
sailing under Prussian colours, and was claimed 
for Mr. Abegg, of Embden. 

Judgment. 
Sir W. Scott. — This is a mere question of pro- 
perty as to the character of the ship, since the licence 
being^r importation on board a neutral ship cannot 
afford protection, if this vessel is to be considered 
as a British ship. There are fnany reasons why 
Government might not be disposed to permit British 
ships to trade with the enemy, at the same time, 
that a communication in neutral bottoms might be 
allowed. It would be infinitely too much for this 
Court to take upon itself to say, that because Go- 
vernment has admitted the one, the other is to be 
taken as virtually included. By all the evidence it 
appears, that this.is a British ship. The trade which 
has been carried on, is, therefore, neither protected 
by the reason, nor by the terms of the licence ; and 
the property must be pronounced subject to con- 
demnation. 
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THE VROW ANNA CATHARINA, Mahts. ^[;^^'' 

nPRis was a ca&e of a ship and cargo, documented as citha of tmi- 
Dutch property, and captured on a voyage from JJ2[*oniI^Ga. 
Batavia to Amsterdam^ near to the island of Saint '«n»«ni of 

Portugal^ not 

Mtchael. On a representation made to the Porhi- »ubrt*ntuted a« 
guese Government, that the sfeizure took place within !L pUc^of^cap- 
the i*oad, or harbour, of Saint Michael^ a claim of *"'*• 
territory was interposed by the Portuguese Consul. 

On the part of the Captor^ Arnold. — There is no 
foundation for any such claim oil the preparatory 
depositions; all the witnesses <* represent the capture 
to have been made on the high seas, as they "were 
making for Saint Michael for water, within sight of 
several ships lying at anchor in the Bay, at the dis* 
tance of about one English league/' — The second 
witness says, ^< a little more than a league ;*' and the 
third witness, <* about three English miles.'* The 
whole of the preparatory evidence gives a different 
account of the place of capture, from what is now en- 
deavoured to be represented, as within iheroadsted^ 
and whilst the ship was lying at anchor in the port of 
SL Michael To admit other evidence on this point, 
that has no foundation laid for it in the original case, 
would be extremely dangerous and unusual. It is 
therefore hoped that the Court will pronounce this 
claim to be entirely unsustainable, and reject it with 
costs. 

On the other side theKing^s Advocate and Laurence. 
— -Thedistancestated in the deposition is not greater 

than 
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Th« than the ordinary extension ascribed to territory, by 
CATHARrNA^. the kw of nations ; all that is said is, that the cap- 



T — j — ture was made on the high seas, and near to Saint 
IS09. ' Michael* s. This description is by no means incom- 
patible with the fact^ of its being within the protec- 
tion of land. Unless the evidence is clearly contra- 
dictory to the representation of the claim, the Court 
would not, in a case of this description, shut out the 
farther evidence which is now proposed to be offered, 
in the letter of the Dutch Consul at Saint Michael\ 
and the protest entered by the master at the time j — 
from which evidence it will appear, at least, that this 
is not an ex post facto suggestion, but one arising 
out of the impression of the parties upon the spot 

Judgment. 

Sir W.Scott. — The sanctity of a claim of territory 
is undoubtedly very high. The Court is at all times 
very much disposed to pay attention to claims of this 
species, and to none more readily than to those, 
which concern the territorial rights of the State of 
Portugal. When the fact is established, it overrules 
every other consideration. The capture is done 
^wav ; the property must be restored, notwithstand- 
itig that it may actually belong to the enemy ; and 
if the captor should appear to have erred wilfully, 
and not merely through ignorance, he would be 
subject to farther punishment. 

It is to be remembered however, at the same time, 
that it is a point on whichforeign States are extremely 
liable to be misinformed and abused, by the inte- 
rested representations of those, who are anxious to 
catch at their protection. The claim of territory is 

3 therefore 
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therefore to be taken as a matter stricH jurist and to The 
be made out by clear and unimpeached evidence. c1^j!1^sa. 
The right of seizing the. property of the enemy, is a " 
right which extends, generally speaking, tmrver- isoa. ' 
salhff wherever that property is found. The pro- 
tection of neutral territory is an exception to the 
general rule only ; it is not, therefore, to be con- 
sidered as disrespectful to any Government, that 
the fact on which such claims are founded should 
be accurately examined. 

Ih this particular instance, it is, I think, very evi« 
dart, that some kind of misrepresentation has been 
practised upon the Grovemment of Portugal; since 
there is the widest difference, between the depo^ 
sitions of the captured crew, and the claim that is 
now offered, on the part of the Portuguese Consul, 
fir this skip^ as h/mg within the roadsted of Saint MU 
chael. In the affidavit which has been rather irregu- 
lariy brought in, the utmost that is now averred i% 
«* that the ship was preparing to anchor^ that the crew 
were ckaring^ihe sMp,^^ which every body knows, is 
an act usually done previous to the actual arrival in 
port. This account, however, is very little conform- 
able to the original depositions, which represent the 
capture to have tdken place about a league, or aUitle 
more than a league^ from the ships at anchor in the 
hag. On this evidence no doubt could be enter- 
tained. Then what is since offered ? The affidavit 
represents the distance only as within three-quarters 
of a German mile. The utmost extent which is 
given to this immunityt even in books^ is confined to 
about three tlngUsh miles ; so that, at last, the re- 
presentation is nearly t&the utmost extent of the li- 
mits prescribed finrclatmsof this kinfd, suppoangllie 

▼cwL. V. c measure 
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The meiAdure to be minutely ascertained. If the fact had 
clriiAiuifAt been, that the privateer had made this capture in a 



neutral port, or whilst lying in harbour, as was done 
ito3. ' in some of the ports in the north, with a view of 
making that harbour an habitual station for captures, 
I should have concurred in reprobating such a prac* 
tice in the strongest terms ; but if, whilst a pri- 
vateer is accidentally lying there, she sees an enemy 
approaching, she may go out and capture, I con- 
ceive, without any violation of the peace or inunu* 
nity of the neutral port, provided this is done be- 
yond the limits of the port If this had been a pro- 
ceeding originally instituted by the Government of 
PartugalfOn the suggestion of the officers of that Go- 
vernment, who had witnessed the transaction on the 
spot, and had immediately put forward their remon- 
strances, as happened in some Damsh claims, there 
might be ground for admitting a further investi- 
gation of the charge. But it is now exhibited only 
on the representation made by the Dutch Consul at 
St Michael, who may naturally be supposed to be 
not unwilling to extend to his countrymen any pro- 
tection that it might be in his power to afibrd. Un* 
der these circumstances the claim of territory, being 
altogether contradicted by ^e preparatory evidence, 
must be rejected! 

On the merits, it was contended'^ That all the do- 
cumentSi as well as the depositions of the Dutch 
crew, described the cargo to belong to Dutch mer- 
chantsi and it was prayed that the Court would con- 
demn the ship and cargo as Dutch property. 

On the other side. — A daim was offered for A. B. 
a neutral merchant, setting forth his interest in the 

cargo, 
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cargo, under a sub-contract made to him by the The 
Dutch merchant, who was the original purchaser in catharina. 
the contract with the Dutch East^India Companif ; ^ ^^,^^ 
and it was contended, that the rule of not admitting isoa. ' 
claims in opposition to the original papers and de- 
positions, was a rule arising out of the relations of 
war, and was not to be applied to a transaction 
which took place altogether in time of peace. 

JUDOBIENT. 

Sir W. Scott. — I have never understood that the 
rule against the admission of claims, which stand in 
entire opposition, to the papers, and to the prepara-* 
tory examinations, was applicable to cases arising 
before the war. There may be private reasons to in- 
duce merchants to trade under borrowednames, and 
to suppress the exact representation of the property. 
In time of war, the rule is certainly otherwise, as it 
would open a door to fraud in an incalculable ex* 
tent, if persons were not irequired to describe their 
property with perfectfaimess. The interests of athirdi 
party interpose, and call upon them so to do. It vAxidt 
any relaxation of the rule, therefore, to admit such a 
claim for property shipped, Bud purchased, as it is as- 
serted, in time of profound peace. In Mr. AUwood^s 
case (a) the same distinction was recognized ; and eth"i,^!^oo. 
indeed the objection has never, to my knowledge, — J^^'* 
been held to be ''a decisive objection, as applied to 
such cases. I shall admit the claim, and give the 
parties' i^n opportunity of enabling me to form a 
better^ judgment of this transaction, by shewing 
what was the particular nature of this contract (V). 



{b) This property was afterwards restored. Vide infra. 

c 2 THE 
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JVim. od. THE PHOENIX, Wildeboee. 

1t03. ' 

Produce oc the 'T'His wos a casc of a claim, given on behalf of 
in the cofo^^^ persons in Germany^ for property taken on a 
•ubj^rinji. voyage from Surinam to Holland^ and described to 
deiDiittion, be the produce of their estates in Surinam. 

fide the property 

w^J^f^ On the part of the captor s^ the King's^ Advocate re- 
ciiMtriir""** lied on this circumstance, that the articles in question 

were described as the produce of the claimant's 
estates in the colony of Surinam; and contended 
that it was an established principle of the Prize- 
Court, that such property was to be considered un- 
der the national character of the parent state. 

On the other side^ Laurence and Robinson. What- 
ever may have been the strict principle of law in 
former times, and on ordinary occasions, as to the 
produce of the claimants' plantations, in the enem}^']^ 
colony, the circumstances of the present times af- 
ford a reasonable ground of xllstinction. This co- 
lony had very lately been in British possession ; 
and the Treaty of Amiens, that provides for its res- 
titution to HoUandf stipulates at the same time, 
% that all perspns should have three years to remove 

their effects. This may reasonably be considered 
as a sufficient ground of equity, to prevent the in- 
habitants, of any class, from being instantaneously 
implicated in the war ; and should at least entitie 
them to. some time for deliberation, and for with- 
drawing themselves and their property. 

. Judgment. 
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JUDGMENT. The 

Sir W.Scott.— If the claimants had averred, that ^"°'''"' 



1783. 



they made their establishment at Surinam during ^^^••f' 
the time whilst the colony was under British pos- 
session^ the question would have arisen whether the 
terms of thciTreaty, which are very general, and not 
confined to British settlements only, should be con* 
strued to apply to the property of (a) all persons Ww!/ra,Di«na. 
making their establishment there during that period. 
It is 710/ averred, that the claimants fiad become pos* 
sessed of these plantations during that time. They 
only say, that the plantations had fallen to them by 
descent and devolution of the estate of a person in 
Holland. Certainly, nothing can be more decided, 
and fixed as the principle of this Court, and of the 
Supreme (b) Court, upon very solemn arguments (b)MMsinm, 
there, that the possession of the soil does impress ;S2!^«i^ber 
upon the owner the character of the country, asfer "^ — ^^^'' 
as the produce of that plantation is concerned, in 
its transportation to any other country, whatever the 
local residence of the owner may be. This has been 
so repeatedly decided both in this and in the Su- 
perior Court, that it is no longer open to discussion. 
No question can be made upon the point of law at 
this day. In the present case the estates are de- 
scribed to have been acquired by descent ; and as 
such they are by no means marked out as entitled to 
any favourable distinction. If they had been a Tate 
acquisition, there might have been room for the sup- 
position, that they had been acquired whilst the 
place was in British possesion, and that the owner 
had been induced, by that circumstance, to form ail 
establishment there, under the faith and protection' 
of the British Government. Having falleil by di^ 

c 3 scent 
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The 
Phcenix. 



iMa. 



scent on these persons from their ancestors in Hoi' 
landi these plantations must be considered to carry 
with them the disadvantages, as well as the advan- 
tages, of the Dutch character. Nothing is averred 
respecting the time of possession, and therefore the 
question in the Treaty cannot arise. As the pro- 
duce of the claimants' own plantation in the colony 
of the enemy, this property must fall under the 
general law, and be pronounced subject to con* 
demnation. 



Dec, 13th, 
1903. 

Claim on the 
ptn of the Ma- 
tavian republic, 
uoderthetMerted 
protection oftli- 
ceoce granted 
bjr the British 
Government 
October 1801, 
rejected; the 
licence not 
being held ap- 
plicable to the 
case of a new 
war. 



THE PLANTER'S WENSCH, Toll. 

n^iis was a case of a claim made for property, 
avowedly Dutcfi, by a person represented as an 
accredited agent of the Batavian Republic. Tlie 
claim was given for the ship and for parts of the 
cargo, as sailing under a licence granted by the 
British Government, October, 1801. 

. On the part qfthe captors, theKing^s Advocate and 
Robinson. — This claim is given for a Dutch ship sail- 
ing under Dutch colours, from Demerara to Amster^ 
dam, and seized (May, 1803) prior to hostilities 
against Holland. It is claimed as protected gene- 
rally by the Treaty of Amiens, and, 2dly, in a more 
specific manner, by the licence which was on board. 
The licence is* dated October, 1801, and expresses a 
permission for this vessel to sail from Amsterdam to 
Demerara, in the ensuing April, in pursuance of the 
preliminaries of peace. It was granted between the 
signing of the preliminary articles and the definitive 

Treaty 
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Treaty ; and must, in its obvious intent, have been 
designed only to enable Dutch vessels to go to the 
Dtitqh settlements, whilst still under the dominion of 
this country, prior to jthe surrenderthat was expected 
to take place on the return of peace ; and under an 
understanding, (as it has been reported,) that the 
DtUch Government would licence an equal number 
of English vessels to go there, after the signingofthe 
Treaty, for the purpose of bringing away British 
settlers and their property. Whatever might be the 
understanding of the two Governments as to that last 
article, which was afterwards refused to be carried 
into effect, it cannot be contended, that a licence^ 
granted at this time, with reference either to the war 
which was just oh the point of being concluded, or 
to the expected state of peace, should be construed 
to extend to the protectionof XHiftrA property against 
the events of a future war. Under what views could 
such an intention be ascribed to Government? The 
disposition of this country towards Holland, with re- . 
ference to past events, might be well known, and 
capable of being minutely appreciated. But who 
could foresee how that disposition might stand 
affected in the event of a new war ? What ground of 
assurance, could there be, if a future war is to be 
supposed to have been in contemplation, that it 
might not arise in consequence of some provocation 
on the part of Holland? It cannot be maintained as a 
sound interpretation of this licence, that it could be 
supposed to apply to Uie contingency of a new war. 



The 

Plantir's 

WtMiCH. 

1109. 



On the other side, Laurence and Swab^.^^This is 
a capture made before hostilities, and as such, it will 

c 4 not 
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The not vest an interest primarily in the ci^tor, but in the 
wbnsch. King. If, therefore, any doubt should be entertaitied 



""■" j — respecting the intention andlegal effect of the licence» 

1803. ' under which this vessel was sailing, it may be a case 
more fit to be referred to the liberal and merciful 
consideration of his Majesty; The intention of the 
licence was very different, as it is uoderstood by the 
claimant from the construction put upon it by the 
captors. It was granted during an uncertain state of 
negociation between the two countries, and with a 
design that, if that ambiguous situation of afikirs 
should again terminate in war, it might serve for the 
protection of the vessel sailing under it. Whether it 
might be fairly construed to extend to hostilities en- 
tirely new, and independent of the negociation 
which was then going on, it may not be necessary 
to enquire. Since the present war has arisen out of 
the inefficacy and inexecution of that treaty, the 
state of affairs between the two countries is rather 
to be considered in the same light as if the former 
hostilities had never ceased ; and this licence as still 
operative for the protection of the vessel during the 
voyage on which she was captured. That the licence 
had this proi^ective view to a renewal of hostilities, 
and that it was not granted with reference only to 
the r^trictiohs of the colonial system, is evident 
from the terms in which it is addressed : — To all 
'< admirals, vice-admirals, cruizers, &c." Theparties 
are therefore entitled to the benefit of its protection 
from a capture, which is rather to be considered as 
an act under the continuation of former hostilities, 
than as proceeding from a new war. 

JUI>GMENT» 
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JUDOHENT. The 

Sir JV. Scott.— 'This daim is given by a Mn wwJ^h! 



Apostol, who is described as the commercial agent ■ 

of the Batavian Republic, though it is not very easy itoa. ' 
to understand how that character, springing out of 
the padfk^ relations of the two countries, can now 
exist in a time of war. Waving, however, all ob- 
jection to the political description of this gentleman, 
I will consider the nature of the claim, and the 
ground on which it is defended. It is represented 
as ..sustainable under the treaty of Amiens^ and on 
the special licence which has been produced. As 
to the treaty of AmienSf the argument on that head 
would amount to this, that all property taken before 
the actual declaration of future hostilities, should 
be protected by it;— a position, which it is, in my 
opinion, impossible to maintain. The second ground 
is that of the licence;— • a protection which, if it 
could be shewn to apply to this class of cases, would 
be entitled to the greatest respect, and would cer- 
tainly meet with every disposition, " on the part of 
the Court, to give it due effect The licence was 
granted in October 1801, to empower this vessel 
being a Dutch ship to go to the colony ofDemerara, 
then in British possession, but intended to be re- 
stored to the Batavian Republic, under the treaty 
then in contemplation. Whilst the island was in 
British possession, it was certainly an indulgence to 
allow Dutch vessels to sail with this destination, on 
.which they coidd not have ventured without the spe- 
cial protection of a licence* It must be recollected 
also, that it was granted during the pendency of the 
n^ociation— whilst it was uncertain whether hosti- 
lities 
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The 

FORTUVA. 



master from making his coarse to the Eems,** This 
is a fact that may admit of specific evidence, and 
therefore I shall admit affidavits to be ofiered on that 
point. In some late cases, I have seen enough to in- 
duce me not to admit affidavits on mere matters of 
conversation, asserted to have passed between the 
parties at the time of capture. All that is ofiered 
from such sources is generally represented so 
vaguely, and with so much fluctuation, as to disable 
the Court from extracting any precise information 
from it. Where a specific fact is relied on, which 
may be capable of proof, it is a different thing. 
Considering the reference that has been made to 
the particular state of the winds in the present case, 
to be of that nature, I shall admit evidence to be 
introduced on this point. — 

This ship was finally restored. 



Nov, lOthy 
1809. 

Tnde on the 
part of Briiiifc 
■ul:jectt, beyond 
thBCkpeofCfooi 
H«pe, in vtolt- 
tkm of the BiuP- 
India Company's 
chtner. — Dm- 
tinetion m to a 
MAcofiirodaiMier 
acommercMl ^ 
tdventura of 
DiUchmet' 
chanta over' 
mtef-^Con- 
demnationt 



THE CORNELIS AND MARIA^ Zortuef. 

n^His was a case of a claim given on behalf of 
Messrs. jE^cfen and Ck)urt of Londofip for a portion 
of this cargo, taken on a voyage from Batatda to 
Holland, as purchased under a subcontract with 
Voute and Co. of Amsterdam^ who had originally 
contracted with the Dutch East-India Company for 
the purchase and importation of a large quantity of 
Baiavian produce into Holland* 

On the part qfthe captor, the Kin^ $ Advocate and 
Amold.'^In the first place it is to be observed that 

the 
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the daim is aeain9t all the evidence, since the whole The 
cargo is represented in the ship's papers, and also .^X?. 
in the dqiositions^ as Dutch property. But the very 



nature of the contract, which is now represented to tm. ' 
have been made, would subject those goods to be 
considered in a Dutch character, whoever might be 
the holder of the real interest in them. It is a con- 
tract for the sale of Dutch colonial produce, under 
a stipulation that it shall be imported into Holland 
kk Dutch ships, be deposited in the Company^s ware- 
houses^ and sold at their sales, bearing from these 
cjpounistances every mark of Dutch property, and 
oi Dutch cooun^rce throughout. As against the 
cbdm of BritiA merchants, there is also this far^ 
ther objection, which is itself paramount and fa- 
tal, thai on the part of British merch&nts, it is^ a 
trade directly in violation of the East-India Com-^ 
paay^s charter, which prohibits British subjects sac.a. c52. 
from trading beyond the Ckipe qfGoad Hope, unless 
under a licence from the Company. 


■ 

CourU"-^! should wish the defence to be directed 
chi^y to that point, because, unless I am satisfied 
on that, other considerations may be superfluous. 

On this point, Laurence andSmabey. — The Acts 

of Parliament which have been made, from time to 

time^ for the protection of t\i^ East-India Company's 

privileges, and are consolidated in the late Act, 

33 G. 3. C.52., are by no means to be appKed to 

such a case as the present. They ftNrbid a trade to 

theEast^Indies, which milst be understood of a trans- 

actioa of persons going or sending goods to that 

quarter 
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The quarter of the world to barter, or purchaae for their 
aiui Maria, owu accouiit. This is merely a contract for the de* 
j^ ^^^ livery of certain goods in Europe^ which were to be 
i«oa. ' paid for in Europe. The clause of the Act of Par- 
liament whicli is referred to, is confined to such trad- 
ing as is contrary to that Act ; from which we may 
infer, that it is not aU trading to those parts, but 
only such as is contrary to the intention of that Act, 
that is to be deemed illegal. Then what was the 
intention of the Legislature ? It was apparently to 
prohibit such traffic as was connected with British 
navigation, since the penal clause always b^ns by 
(a) Sect. 139. «oiumeratingtheforfeitureofthe^Ai|>(a)among8tthe 
penalties attaching on the oflfence described by that 
Act } and the words point rather to those personally 
engaged in such trade, than to persons contracting 
for a part of such goods when brought to Europe. 
The words of the Act are, *' shall sail to, visits haunt> 
frequent, trade, traffic, or adventure to/' 

In reply 9 it was said, that one condition of the ori- 
ginal contract was, that part of the payment should 
be made in Batada^ and in a certain proportion in 
European goods, and that other goods shall be 
hroxx^tU} Holland. That such a trade came strictly 
under the leimstrqfficking or adventuring to, both on 
the part of the original contractor, and also of those 
who take a subordinate' share in the speculation. 

Judgment. 
Sir W. Scott. — This case stands on the admission 
of a claim, on the part of British merchants, for 
property acquired under the contract which has been 

before 
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liefore described. I shall consider it with respect to ' tw 
British merchants only; as particular considerations ana MiiRu. 
applying to their case, may make it unnecessary for ^^^ ^^ 
the present to enter into the other parts of the argu* i«m- 
ment, which are of wide extent, and may perliaps 
be brought forward again, in the claims of neutral 
merchants. The original contract which was made 
between Voute and the Dutch East-India Company, 
for want of means to continue their own trade, sti- 
pulates, that the goods should be brought to Hollandf 
subject to all the regulations of the Company in JEu- 
rope; and with a view of facilitating this project by 
increasing the capital, a peroussion is given to the 
original contractors, to parcel out and distribute a 
share of this contract to others. Under this power 
it is that British merchants have been let in to par- 
take in this speculation, as merchants call it. That 
this is a trading contract cannot be denied. It is a 
trading adventure in the most plain terms ; and it 
has strongly impressed itself on my understandings 
that those who are let in to any share of the under* 
taking, stand on the same ground as the original 
contractors ; and that if it is a trading adventure on 
the part of the original holders, it must be equally 
ao 09 the part of those who come in to take a part 
with them. If I am right in this view of the matter^ 
the only question will be. Whether it is not such a 
trade as falls directly under the prohibitions of the 
Act of Parliament. Under the evident poUcj/ of the 
Act, it appears to me to be a trade, in which a British 
merchant could not be at liberty to engage ; and the 
terms, in which the Act is framed, seem to me to 

apply with great propriety to transactions of this na* 

3 • ture. 
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The ture. It is, surely, no reasonable ground of objection, 
tod Maria, that particular clauses begin by enumerating ships^ 
j^ j^i^ amongst the- things specifically subjected to con- 
1I09. fiscation. There is no inconsistency under the large 
interpretation which is, according to my apprehen- 
sion, to be given to the policy of this Act, that where 
sJUps are sent, they should be pronounced subject 
to confiscation ; at the same time, that where ships 
are not sent, these words should not be understood 
to convey any limitation to the general prohibition 
of other traffic. It appears to me, that the employ- 
ment of British capital, in such a rival trade, is that 
which the policy of the legislature meant to prohi- 
bit. With this view those Acts were passed that 
related to the Ostend Company, to discourage the 
support and maintenance of foreign Oriental Com- 
panies by means of British capital. Is not this trade 
of the same nature ? Is it not, under the distress of 
the Dutch company, to cf eate a diversion of British 
capital to aid and assist the Company of HoUand f 
It would, in my apprehension, be very much in c^ 
position to the policy of the Legislature, as well as 
against what I conceive to be the literal prohibitions 
pf ihe Act, if I were to take upon myself to admit 
such a claim, and thereby to fix, in any degree, an 
interpretation in favour of such a trade. 

Claim rejected* 
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THE ST. JU AN BAPTIST A AND LA PURIS- Nov. aad. 

SIMA CONCEPTION. ''*''• 



'^pHESE were cases of Spanish ships detained under a »«■»•;*»« to 
A 1 . -^ / • 1.1 •€»«&, not sub- 

charge of resistance to search, but restored with tunt-atcd, as a 

demurrage, and compensation to the crew, for impro- []^Til!i!rrtt^lUi 

per treatment received at the hands of the captors. ||i|S"*{j^,iij- 

tiet, and, at the 
time of scixurcy 

Judgment. ignorant or the 

These cases arise on the capture of two vessels ap- 
parently Spanisfiy but alleged to be subject to con- 
demnation, on account of resistance to the exercise 
of visitation and search, on the part of the belligerent 
cfuizer. The principle of law on this subject is fully 
established and admitted on all sides. It is, indeed, 
a principle which has found its way into most of the 
maritime codes of civilized countries. It has under- 
gone much discussion lately, and the consequence 
has been to give additional sanction to the prin- 
ciple, and to establish it more firmly in practice. 

The only questiton then turns upon the fact ; and 
among the facts necessary to bring the case within 
the operation of the law, it must be shewn, in the 
first instance, that the vessel had reasonable grounds 
to be satisfied of the existence of a war; otherwise 
there is no such thing as neutral character, nor any 
foundation for the several duties, which the law of 
nations imposes on that character. It is, therefore, 
a very material circumstance in this case, that, at 
the time of sailing, no war was supposed to exist, in 
the knowledge, or contemplation of those who com- 
manded these vessels. They sailed in perfect igno-^ 
. VOL. V. D ranee 



3i CASES DETERMINED IN THE 

The ranee of war, and consequently unconscious that 
BAmsTAlIc. ttiey had any neutral duties to perform. It is sworn, 
^ likewise, that reports had prevailed of pirates being 
lacKi. at sea, which might naturally increase the dread which 
JSpamards usually entertain of Barbary cruizers. In 
this state oS alarm a sail was descried, at a consi- 
derable distance from land, but not in any place so 
remote from the scenes that Barhary pirates usually 
haunt, as to cany a necessary conviction that the 
ship could not be a pirate* The masters had no rea- 
son to expect a beilig^ent cruizer ; and their first 
impression, on seeing a ship of war, might naturally 
be that it was one of those irregular cruizers, against 
which their duty to their owners, and to their coun- 
try, called upon them to use every mode of defence. 
Whether the privateer was sailing under English 
colours, is a point disputed in evidence ; but if she 
were, it is so ordinary « mode of deception to wear 
false colours, that little reliance could be placed 
upon that circumstance ; more espedally as the war 
being unknown, no such thing as a Bri^sh privateer 
could reasonably be expected to appear. The boats 
^proached, and according to tihe prepoaderancy 
<^the evidence, I think, without anycc^ours flying. 
A conversation ensued. All the witnesses depose, and 
especially a gentleman, to whom I pay partkmlar at- 
tention, as a passenger who was employed to act as in- 
terpreter on the occasion, ^Hhat on being asdced what 
they wiuited, they answered to come on board $" to 
which it was replied from the Spanish vessels, *< that 
if they had any thing to say, they might q)eak/' 
Certainly it was not necessary for the purpose of in- 
formation, that they should have gone on board. 

This 
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Tbis conduct might reasonably suggest to the Tb« 
Sp$nish masters very just apprehensionsof'admitting BAirisTit &c. 
a number of armed men on board. Another boat ^ 

came up, and demanded to go between the twoships, itoa. 
which was not permitted, and in my opinion such 
paution was by no means improper, till the parties 
ware satisfied that the business of these boats was not 
of a piratical nature. The whole of this proceeding is 
sitfelyas different as possible, firom a case of criminal 
resistance to a lawful cruizer ; since there is no rea- 
son to suppose that the vessels knew, either that the 
assailants were commissioned cruizers, or that they 
themselves had any neutral duties to discharge. 
Nothing more passed, than that this request to come 
jDH board was refused. Therewasno refusal of papery 
junoe it does not appear that they were ever demand- 
ed* The lioats, instead of pursuing their inquiries 
%:ther, returned to their ship ; and, theut the Spa^ 
ntlft vessels, certainly, indicated a disposition to es- 
ci^. On a supposition that these visitants were pi- 
ratical orui^rs, there was nothing else to be done. 
JSiifenif they were known to hecommisshned cruizers^ 
lamnot aware thfit a mere attempt to eso^e, before 
my possession assumed, has ever been held to draw 
urith it the consequences of .condemnatipn. Con- 
siderable stress has been laid on what passed in cpn- 
tVensAtiQii with the Spanish masters. It is said, <<that 
t^y expressed themselves apprehensive of a war 
'WiUi £^9akh if Great Britain was at war with France 
jKPd HoUand$*' apd therefore it is inferred that Uiey 
had idfitermiped to e3C9pe, and under a conviction 
Uwt those .cruisers Y^i^re BriHfh privateers actii^ 
under a jegular comipi^on of war. I qannot say that 

D 2 it 
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Til* it appears to me unnaturaK that they might suspect 
BaVista* 8ic. the truth of what was told them, of this country being 
""iS^iTaaT^ at war with France and Holland, and not with Spam^ 
ittc3. But what would be the consequence of such an act, 
not tfiat they were guilty of any violation of neu- 
trality in this attempt ? To support that imputation, 
they must have had reason to suppose themselves neu^ 
trals and not enemies. Therefore in either point of 
view, whether we suppose them to have acted from 
the original suspicion of the persons being pirates; 
or resort to their suspicion of a war with Spain, in 
either case, if the acts of resistance had been much 
stronger than they appear to have been in the conduct 
of these parties, they would have been acts of inno- 
cent misapprehension only. On this point lam of opi- 
nion that the captors have not sustained their charge. 
— *.0n the question of property there is scarcely room 
for any suspicion. — The ships areSpanisk ships, and 
are so admitted to be, coming from sl Spanish colony 
to their mother country. It did indeed occur in the 
last war, that foreigners were sometimes admitted to 
trade at the Havannah ; but 1 am not aware of any 
case, in which it appeared that the old established 
trade from the colony toSpainvfas opened to any but 
S^pcmishHuhjects. If there had been such a relaxation, 
however, it would be but reasonable to suppose, that 
at the restoration of peace, the trade returned again 
to its ordinary channel. Every presumption, there- 
fore, is in favour of the supposition, that the cargo be- 
longed entirely to Spanish subjects. It might happen^ 
indeed, that other interests were protected under 
cover of the Spanish name, and if any one stood for- 
ward to assert such a fact, it would be for the Court 

to 
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to determine on the iestaX consequences of such a The 
tn^saction, and to discuss the whole question. But bapti'sta, ^e. 
here there is no such averment, nor any suggestion of s^m.^^, 
any other than ^^om^A interests. The masters would ^•<>-^' 
not b^ required to speak with the utmost precision, as 
to the property of goods laden in time of peace ; but 
these masters do speak with full confidence of their 
ieUefi that it is Spanish property, and refer to the 
Spanish register, which, every one knows, is an in« 
9trument of considerable solemnity. On the question 
of property, then,, as well as on the other question of 
resistance, I have no doubt in decreeing restitution. 
It remains only to consider the charge of improper 
conduct, which has been made against the captors^ 
In the behaviour and deportment of these vessels, 
there might, perhaps, have been just cause of seiz- 
iire, and bringing in for inquiry } but when the facts 
had been examined, when the property had been 
proved to be Spanish^ and a reasonable explanation 
had been given, of the apparent resistance, they 
ought to have been immediately restored. There 
was, I think, ground for enquiry ; and if that en- 
quiry had been pursued in a proper manner, and 
had terminated in proper time, I should have held 
the captors fully justified in what they had done. 
But the subsequent proceeding here has been very 
different : The vessels were brought to Falmouth q^ 
the ISth of August; and the first question to be asked 
of the captors, and to which the Cqurt is bound to re-r 
quire a satisfactory ansMrer^ is, why were no proceed- 
ings instituted til) (he 12th of Septemf^er ^ — It musjt 
be understood tiy tho^e who arm themselves mtl^ 

the ccmimju^QD of tb w COUPjryi tfeat if tfeey bjing 

p 3 neutral 
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The neutral ships into British ports, they mrnt <m no 
BAPTitTi/scc. account detain them there without enquiry. Gtiev« 
"HfiTo^i ^"^ would be the iigury to neutral trade, and highly 
1 803. disgraceful to the honour of our own CQpntry, if cap* 
tors could bring in ships at their own fancy, and de« 
tain them any length of time, without bringing the 
matter to the cognizanceof a Courtof Justice. In the 
present instance this first and fundamental duty has 
not been performed. For a whole month, the obliga* 
tion of taking the examination of witnesses, at the 
first moment^ has l^een disregarded ; and all the ex- 
cuse offered, is some strange misapprehension about 
the want of a qualification in the commissioners to 
examine a Spanish crew, without a Spanish commis- 
sion ; which. might have been instantly removed by 
application to the Actuary. The delay is, therefore, 
in the first stage, imputable to the captors ; and if any 
hiconveniencearises to theneutral merchants, it is no 
answer to say, that it wasowing to a mistake. Persons 
venturing to take out a commission of war, must in- 
struct themselves in their own duty, and if any incon- 
venience arises from their neglect, the neutral claim- 
'ant is not to suffer. When the vessel was brought to 
fdhnouih^ the Agent went down from London^ itnd 
instead of proceeding as he ought^ immediately to 
the examination of witnesses, he employed himself in 
taking the affidavits of the captors. I do not say that 
such a step was absolutely wrong ; it might be a pro- 
ber precaution ; but it should have been performed 
at the same time, that the more important measure 
of taking the examination was going on. Im^tead of 
that, these affidavits are first taken ; and then the 
Agent demands the consent of the Spamsh^ComnA 

for 
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for the examination of witnesses ; a consent entirely The 
unnecessary, and making up a series of mistakes BAmsTA^&c- 
wholly incompatible with the degree of information ^^^ 

usually possessed on such subjects. It is said that no isoa. 
inconvenience has arisen from this proceeding, since 
an application was made to the Court for the hearing 
of the cause in October. I see no reason why it might 
not have been heard in September. But when this ap* 
plication wa$ made, it was resisted on the part (rf*the 
captors i and on the ground that it would be necessary 
for them to introduce affidavits as to the resistance. 
Why were these affidavits not taken before ? I see 
nothing in this question on which the affidavits of all 
concerned might not have been taken at first, as they 
ought to be, and not have been left to grow up, to 
meet the exigences of the case, as they arose after- 
wards. If this had been done, and the matter had 
been submitted to the opinion of Counsel, the Cap- 
tor's own Counsel would, in all probability, have ad- 
vised immediate restitution. At least the cause might 
have come on, and have been soon determined. In^ 
stead of that, I cannot but think that the hearing has 
been perversely kept off, and I shall allow for two 
months' detention.-^ There are besides two other 
parts of the charge, to which it is necessary for me to 
advert. The first is the imputation of a practice, 
which, if proved to have existed in the extent al- 
leged, and without necessity, must be pronounced to 
be disgraceful to the character of the country ; since 
no one who hears me will deny, that to apply even 
to enemies modes of restraint, that are unnecessary, 
and at the same time convey personal indignity ^m^ 
personal sufferings is highly dishonourable. It is. 

D 4 alleged 
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The alleged in this case that the Spanish crew, to the 
Baftista, &c. number of twenty-two persons, were put in ironsr 
^^ ^2d, '^^^^ ^^ * ^^^^ which certainly requires much expla- 
nation, for I will not say that there may not be cases, 
in which such restraint ntfiy be necessary, and there- 
fore justifiable. But the necessity must be urgent 
and evident. The captor, when called upon for his 
explanation, has furnished no apology but what is 
suggested by his Counsel, that these persons would 
naturally be regarded, as bent on their original pur- 
pose of resistance, and might, in that view, be justly 
subjected to closer custody. The master acknow- 
ledges that he did handcuff some, who were most 
outrageous, and menaced'him and his officers. Ad- 
mitting the motive to be truly stated, that this act 
was done for security, I am afraid it will not amount 
to a justification, because it was incumbent on the 
captor to pursue a proper purpose by proper means; 
It should be established to the satisfaction of the 
Court, that this species of security alone would have 
been sufficient for hispreservation. There might have 
been a separation of those who shewed symptoms of 
violence, or there might have been a personal con- 
finement of a slighter kind. Some such measures 
should have been resorted to, or it should have been 
shewn that they would have been insufficient. As 
the case now stands, the party has not made out a 
sufficient justification. At the same time I must say, 
that the misconduct appears to have proceeded ra- 
ther from an improper notion of security, than from 
any intention to inflict pain or personal indignity. If 
any such malignant motive had been proved, I 
^uld have thought it my duty to pursue this matter 

much 
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.much farther ; but there is no decisive ground for The 
such an imputation. I am of opinion, however, that Burner A^'it.- 



the party has not justified his conduct, and that it is — ^ — -" 
due to the honour of the Country, and to the injury isoa. 
the Spaniards have sustained, that some civil com- 
pensation should be made ; and with that view I de- 
cree 100/. to be distributed amongst- the sufferers. 
Embezzlement is also charged ; but it is said, on the 
other side, that some articles were withdrawn, only 
with a view to protect them from the eagerness of 
the crew, and that they will be forthcoming. TillJ 
see how far this answer will satisfy the demands of 
the claimants, it will be impossible for me to pro- 
nounce upon this part of the case. I shall refer this 
matter to the Registrar and merchants, to ascertain 
the fact and quantity of loss, and I shall reserve my 
judgment on this question till I receive their report. 
Two months detention allowed. 



THE MELOMANE, Colas. '^803> 

nPHis was a case respecting a prize interest in a cap- Droits of Ad- 
^ ture made by a boat hired by the captain of the JJlJ^bJi^trr, 
King's ship the Dragon^ and sent out, manned with ^[!Ji^i*7 ^ 
part of the Dragon^ ^ crew, for the purpose of im- mw of ww, •• 
pressing mariners that were expected to arrive in the L^^ned from 
homeward-bound ships. The question was, whether IHawi a**"* 



com* 



a prize made by such a vessel was to be condemned jS^^'fr^X 
as a drcHt of Admiralty, or as prize to the Dragon. Admniij, win 

^ not enure to the 

benefit of the 

On the part of the Admiraliy, Laurence. ^The ^^^"^^' 
Ix>rd High Admiral is to be considered as having 
the grant of all prizes made without due commission. 

It 
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The It is therefore incumbent on all persons setting yp 
Melomahi. ^ private interest in prize to shew a title and esta- 
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Du. 8ih, blish their rieht, under the fair tenor of some com* 
mission granted to them from the Admiralty, or it 
will naturally vest in the Lord High Admiral, now 
represented by the Sang in his office of Admiralty. 
The claim here given is on behalf of the Dragon^ 
hut the fact^ of this case are totally adverse to any 
such pretensions. It is a principle long ago decided^ 
that a commissioned officer does not retain his com<» 
mission fi)r the purposes of prize on board another 
sh^i. This was decided in a case from Gibraltar^ 
where a lieutenant on board a non-commissioned 
sbips at the time when a capture was made, was held 
to be entitled to no benefit from his commission. In 
the A^ff^erican war the same principle was established 
iQ the case of a capture made by the boat of a pri- 
vateer lyipg at Dover, whilst the vessel was under 
repair, in which case the prize was condemned as a 
droit of Admiralty. Indeed very mischievous con- 
sequences must inevitably ensue, if* the officers of 
ships of war could suppose themselves at liberty to 
dissipate their force, by distributing it into small 
boats, for the purpose of multiplying their chances 
of prize : Without pursuing this objection, however, 
it is sufficient to observe, in point of law, that the onus 
of proving their title lie^ upop the Dr^on, as she was 
not in sight ; that the necessary proof is in no 4e- 
gr^ supplied* and therefore Uiat the vessel and 
cargo must be condemned as 4roi|ts of A<hxuralty. 

On the part qf the Dragon^ the King's Advi^cate and 
fijoffinsQn.'-^Theti^ are sio^ other cases dependii^ on 
jW&aMtmce% aimi}ar to iho^ oa which the prei^t 

J 
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is founded, exc^that in those other cases, the The 
capture was made solely and entirely by the hired *"^'^^''^- 



cutters, without any intervention of the boat of the ^^' "^^' 

King's ship, by which the cutter was sent out. As a 

general argument compr^ending the whole of these 

cases, it is submitted that the prize will enure to the 

benefit of the DragWif not in consequence of any 

commission impressed on the cutter, but by her con* 

section with the Dragon, as i^resenting the actual 

force of the Dragwtf being armed fixHn that vessel, 

and manned by the crew borne on the books of the 

Dragon. It is not unusual for rfiips of war to be so 

attended by tenders, whose acts are considered as 

being as much the acts of the princqml diip, as if 

they were performed by her own boat. In the Weti 

Indies especially this practice has long prevailed, 

with the ^ect now eontendedfor. Boats are sent out 

to cruize, and captures taken on such cruizes arecoii* 

sidered to belong equally to the whole shq>. In some 

cases that have come bdbre theCourtIhe same effect 

has been ascribed to captuK by boats. Inl3ieC!Ur^ Adm^iuportt. 

V(^ 4 P 96t 

9urah case^ the capture was made by a small boat ' ' ' 
sent up the river. In the Odin the capture was made 
by a boat of the Trusty^ sent to a considerable iUsf 
tance, and entnrdy out of sight of the Ifrusty; there 
Ae Court expresdy recognized the principle, that a 
eaptoremadeby a boat would enure tothebenefitof 
fte whole ship, because the officer «f a icing's Aip 
was at liberty to take by more or fewer ^of his fonce. 
So in the Rebecca^ ITmnpsant u capture made at Ada. luportt. 
.land by the detached part of the crew of a ship of 
war, was condemned to the ship, the Court saying 
^ that the capturing force under die eircomBtanoea» 
migfat be coQttderedM attatiouaiytaidei^ attached 

to 



44 CASES DETEkMINED IN THE 

The to the ship.** These instances will serve to prove^ 
that there is nothing novel in the principle! that a 



^^^* prize made by a part of the crew of a King's ship, 
detached from the main crew, may enure to the 
benefit of the ship, and be condemned to them, as 
prize made by captors acting sufficiently under the 
authority of their general commission. The case 
which has been cited from the American war was of 
a different nature, being the case of a privateef, in 
which the terms of the commission are limited and 
confined to the person of the commander, who was. 
not on board, and to the operations of the identical 
ship. As to the particular object of the parties, and 
the consequences likely toresult from such a practice, 
no objection can fairly be raised against the claim, 
pn either of these grounds. The general purpose of 
thiscruizewas undoubtedly to obtain asupply of men, 
but still the intention of capturing was not wanting, 
as it is expressed by the authority taken from the Port- 
Admiral, to make captures qf French and Dutch ships. 
The animus capiendif therefore^ was not wanting, 
though it cannot be supposed to have operated in 
tiuch a manner, as to have occasioned any improper 
employmeiit or disposition of the ship's crew. The 
tender was directed to cruize in a certain direction, 
with a view of falling in witli the Dragonj when she 
sailed from port If it had not been that a particular 
state of foggy weather came on at that time, the 
actual captiure is represented to have been made in 
such a place as would have been, if not in sight, at 
least very near the vessel, and in the exact track in 
whidi she was sailing. In the particular case of the 
Dragon^ however, the right does not depend upon 
this general arguinent ; since the capture in this c9sq 

was 
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was actually made bj the crew of the Dragon^ in the The 
boat of the Dragon. How they came there, whether "^*'^'*"- 



by the assistance of another vessel, or with more or ^ •*• 
less degree of enterprize, is of no importance. It 
is suffident that they presented themselves as the 
persons taking the property out of the hands of the 
enemy, and taking it, according to their intention, 
for the benefit of the Dragon; — being sufficiently 
authorised by the words of the Prize- Act, which give 
the interest in prize to the captors thereof, '^ being 
in his Majesty's service and duly commissioned/' 

In Repfyy Laurence — The words of the Prize- Act 
in its enacting clause, expressly limit the grant *^ to 
persons on board qf our ships of warJ^ The other 
words are merely descriptive of the intention of his 
Majesty, and not accurately reciting the words of the • 
Proclamation. As to the character of the boat itself 
it is impossible to consider her as the actual captor, 
inasmuch as the effectual surrender had been made 
before to the Assistance cutter ; the boat being only 
put out to secure possession, in the same manner as 
the boat of the cutter might have been used. In 
such a situation, the boat cannot be considered as 
acting in an independent character, or as retaining 
her dependence on the Z>r^on, but asbeing attached 
to the principal^^c^ of the Assistance^ to which the 
surrender was made. The practice that has been 
mentioned as taking place in the West Indies^ can 
form no precedent, as it depends on the particular 
situation of ships in that part of the world. It has, 
moreover, never been brought before the Court in 
any manner so as to be. sanctioned as a judicial pre- 
1 cedent. 
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TV cedent In the case of the Odm^ the boat whidi 
MtuiKAMi. ^^^ ^Q capture went out in her own distinct cha- 
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/)^. «tii, racter* ad the boat of the Tnis^, not superseded or 
affected by any subsequent connection with any 
other ship. She went out besides for the scde pur^ 
pose of making the capture of that particular vessel^ 
of which intelligence had been received, and in a 
part of the world, where, owing to the variable 
state of the winds, it was particularly expedient to 
make attempts of that lund by means of boats, in 
preference to large ships. 

Judgment. 
Sir W.Scott. — This case comes ou upon the claim 
of* Captain Aybmr^ who is unquestionably a very 
meritorious officer^ and as it aj^ars by his aJBSdavit, 
commands a very meritorious crew, (a) If consi-* 
derations of this kind could stqqply a principle of 
judgmem;, the case mi^it easUy be decided ; but 
that gentleman, as weU as everyone else, must 
lonew, (that the dourt can (mly look to legal prin- 
ciples, 9B the foundations of a legai dedsion ; and 
tfiat whatever the personal merits of the parties may 
be, they cannot in any degree influence the judg- 
ment of the Court, but must be left to seek their 
jpemunenrion ^sewbese. It is made a question in 
. the , act of Court, and in argument, whether the 
capture was .e&cted by the Assistance cutter, or by 



{a) Captain Aylmer had stated in his affidavit his long services 
libroad, and the zeal and attachment of his crew in refusing the 
bottiKy-aionej for "the present war, provided that they were pcr- 
nitltd to be coBtsaucd ua4er 1m command. 

the 
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the boat of the Dragon^ accompanied by the cutter* Th« 



All the depositioosrepresent the capturetohavebeen ^"^*'^*^' 
made by ttie Assistance cutter, acting, as the French dk* •^f 
witnesses describe her, as a tender to ffie Dragoft^ 
though this is a fact which could not be a subject 
of observation at the time, and could be known to 
them only by the report of the boat's crew after- 
wards. The effect of this evidence only serves to 
diew that the Assistance cutter was the actual caplor. 
It is contended in argument, however, that the boat 
of the Dragon was sent out to take possession, and 
that such an act of seizure by the boat's crew of the 
Dragon, will entitle the ship herself to the whole 
benefit of the prize. The Court would certainly be 
disposed to extend, as far as it could with propriety, 
to ships <rf* wari the ben^t of captures made by their 
boats^ acting distinctly in that capacity. There must 
be situations in which the capture could not be made 
otherwise; and manyconuderations of c(m venience 
require, that they should be allowed to take in 
whatever manner their judgment may deem most 
(expedient according to the circumstances of the 
ease^ either by their whole force, or by a part de> 
tachedoh that particular service. The Court would 
therefore not be disposed to nimrow the legal efiect 
^the operations of their toa^^ crew. But in this par- 
ticular case it remains to be considered, in the first 
^ace, whether the boat was acting as the boat of 
the Dragon or tlot. The tenor of all the evidence 
inclines me to think that she was not; that she had 
1)een detached firom the Dragon, and attached to the 
Assistance cutter, and that she was emfdoyed in per- 
formii^ the same services for the cutter, as shewoa]d 
luive performed for her own ship. If that is to be 

taken 
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The taken as a correct view of her situation^ I cannot but 
MiLOMAjfi. 3^^gjg to what ,ha8 been said in argument, that a 
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^^a^' ^^^t so detached Jrom one^ and attached to another 
vessel, must be taken as acting under the authority, 
and for the benefit of the ship to which, at that tinier 
and in those operations, she more properly belongs.^ 
The fact appears to me to be, as it is described by 
the witnesses of the captured ship, "that the capture 
was actually and efFectualiy made by the Assistance 
cutter, and that the boat was only used to perform 
such acts, as would in the ordinary course of service 
have been performed by the cutter's own boat." 

Taking the fact to be, that the capture was made 
by the Assistance cutter, the Court has only to de- 
cide, how far the act of the Assistance can enure 
to the benefit of the Dragon^ on which she is repre- 
sented as attendant. It is an elementary principle 
of prize law, that all prize belongs to the state — in 
monarchies to the Sovereign. By modern policy this 
interest has been granted out to persons of certain 
descriptions, acting under the authority of public 
commissions. A very ancient grant has given to the 
Lord High Admird, the benefit of all prize, taken 
by persons not commissioned; and it lies on the indi- 
vidual captor in every case, to shew the authority 
by which he is entitled to take for his own benefit. 
The title-deeds, on which only claims of this kind 
can be constructed, are the Prize Act and the Pro- 
clamation. The Proclamation confers the interest 
in prize " on our ships of war, and those which hav^ 
taken out letters of marque.'* The Prize Act is 
much to the same effect, adding only in the last Actj 
" mariners, &c. on board our hired armed ships/ - 

ThesQ 
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These descriptions of vessels are, with those acting Th« 
under letter of marque, the only parties that can main- «lomaki. 
tain a legal interest in prize. What are the circum- ^^- ®»*»» ' 

® * ^ 1803. 

Stances of this case? Captain ^^^Tier's affidavit states 
that the cutter was hired at his expence, and stored 
and manned from the King's ship the Dragon.'^ 
That commanding officers of his Majesty's ships may 
have a right to put their men, arms, and stores on 
board another vessel, I shall not question in the pre- 
sent case. There may be circumstances that may 
render it fit, in many instances, that such a discretion 
should be exercised, subject to the responsibility 
that always attends them in the discharge of their 
public duty. But the question which I have to con- 
sider is, whether, by so doing, an officer can be said 
to put that other vessel into commission, and entitle 
it to the privilege of being reckoned amongst the 
description of vessels, to which the interest in prize 
is given by the Proclamation and the Prize Act. 
Indeed I may observe, that the very claim th&t is 
set up for the Dragon contradicts the suggestion ; 
because if this cutter, so employed, could be con- 
sidered as commissioned to take for herself, she would 
become a constituent part of the navy, and the 
Dragon could have no interest to maintain. If then 
the cutter is not a commissioned vessel, the question 
must be, whether, not being entitled to take for her- 
self, she does, from being so fitted out, become a 
boat, or, in a legal point of view, a constituent part 
of the Dragon's force? What I have said of bo^ts 
may in some degree apply to tenders. If a capture 
is made by a tender attached by the interposition of 
public authority i on every principle on which a 
VOL. y. E capture 
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4 

The capture by a boat would entitle its ship, a capture 
made by a tender, specially employed in that capture 



Dec. 8th. by the ship of war to which she belonged, might, 
perhaps, entitle that ship. But this is not a tender 
attached by any interposition of public authority, 
but by the private act of the officer hiring and man- 
ning her himself. Is a cutter so set forth recognised 
by the Admiralty in any capacity ? Is she borne on 
the books, or considered as a part of the navy of 
England ? I apprehend not ; she is taken up by the 
gentleman himself, acting from his own discretion, 
for good purposes no doubt, but not in a manner 
that can give such a vessel any connection or incor- 
poration with the navy o^ Great Britain. Surely it is 
not to be maintained that an officer, by putting his 
men on board, can constitute a ship to be a part of 
the navy of Great Britain. Such a character is not, 
in my opinion, to be impressed without the inter- 
vention of some public authority. If the contrary 
could be held, this must follow, that an officer of a 
large ship might form out of these tenders as many 
ships of war as he pleased. He might compose a 
' fleet. It is said that a similar practice has been not 
unfrequent in the West Indies. But every body 
knows, that in remote situations, the principal per- 
sons in command must necessarily be entrusted with 
a greater latitude of discretion. In such a situation, 
they must act as well as they can from their own 
judgment, not having an opportunity of referring 
immediately to the Board of Admiralty for instruc- 
tions and authority, suited to the various circum- 
stances that may occur. They grant commissions, 
it is to be observed, for the same reason, and if these 
commissions are afterwards confirmed by the Admi- 
ralty, 
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ralty, they rank from the original date. If a case of the 
this description was to come before the Court from ^'^">'^*"■• 



any such remote station, the Court would have to dk, stb, 
consider how far the particular circumstances would 
bear it out in point of validity. At home the case 
is very different : When an officer has it in his power 
to refer instantly to the Admiralty, the same effect 
will not follow ; nor is it to be ascribed even to the 
acts of an Admiral ; for it appears to me that an 
Admiral on the home station, would have no more 
power than a captain of a single ship, to constitute 
a tender to be part of the public navy ; though all 
that is done by the Admiral, in this case, is simply 
to give them leave to go out. A good deal has been 
said upon the consequences and general convenience 
of such 'a practice. It is impossible to attend much 
to such considerations. If I am to entertain them 
at all, I confess it appears to me that the incomenu 
ence of such measures would very much preponde- 
rate. More captures, it is true, might be made, but 
what would be the general effect ? If every mer- 
chant ship might sally out and take under the au- 
thority of ships of war, the number of captures 
might be greatly increased: but such a consequence, 
however lucrative to individuals, never could be 
admitted as a sufficient justification of such a prin- 
ciple in point of political expedience. It is of 
much more important expedience that it should be 
left to the State alone to judge, both of the extent 
and of the mode of hostility that is to be exercised. 
That is a principle which must never be lost sight of. 
Looking at this ca^e, therefore, in every point of 
view, both on principle and expediency, I have a 
clear and decided opinion, on which I feel no hesi- 

£ 2 tation 
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tiie tation to pronounce^ that this capture was not msiAg 
r "^"'^'*''^ by persons legally commissioned to take for their 
^iiS*^' own benefit, and consequently, that the petition of 
Captain Aylmer must be rejected^ 



D^. sti., THE NOSSA SENHORA DA ADJUDA, 

"^'' Araujo. 

Tfttty with n^HiS was a case of a Portuguese ship, captured on 
Ft^i^^)rt^- a voyage from the port of Rouen to Lisbon^ and 
Cf ftTthiT'** proceeded against for a violation of the blockade of 
p^^»**tjwn Havre.'^lt appeared that the vessel had gone in to 
to the carryint; HavTe bcforc the blockadc (a)commenced, and had 
Jnj^xlT^ been taking in her lading from the 1st to the 29th 
SiiltutiTott of 5g?femier.— She sailed from Rouen to Havre on 
^^ ^S^ ?^**** *'^® ^^^ ofOctober^ and proceeded on her voyage on 
not Ihoaght tof. the IQth, whcu she was captured by the ships cruiz- 
thTquttiionof ing off that port. The master, in his depositions, 
ihl cj^!**'**'* denied that he had received any information of the 

blockade before he left Roiien.'^A claim was given 
for the ship as the property of merchants in PortU'- 
gat ; and for the cargo as privileged by the treaty 
of 1654, which established the exemption of free 
i^hips, free goods, between the two countries. 

On the part qftlie Captor s^ the Ring^ s Advocate and 
Robinson contended — That the privilege of the 
treaty could not be extended to a case like the pre- 
sent ; which included not only tlie carriage of 
e/iemy's goods, but also the exportation of the 



{fl) Blockade of Havrct Sept, 6. 

goods 
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goods of the enemy from a blockaded port. '-^ As to The ^ 
neutral owners, it might be reasonable, that ship-* skn^ra da 
ments on their account should be free from the pe* ^"""^ 
nalty of breaking the blockade, till they themselves />«. sth, 
should be affected with a knowledge of the block* *^^* 
ade, either defacto^ or by construction of law ; but 
with regard to enemy's goods, the blockademust be 
takenasoperativefromthemomentofthenotification, 
or from the time when it is actually imposedt 



Judgment. 
Sir W.' Scott. — In this case the claim is given for 
the ship, and for some parts of the goods specifically, 
as belonging to the master ; and for the rest of the 
cargo as being on board a free ship. On these latter 
goods it is assumed, that they are the property of the 
enemy ; and then it is argued, that the protection of 
the treaty cannot be extended to the case of ships car* 
rying the goods of the enemy out qfa blockaded port. 
If the cargo had appeared to be actually the property 
of the enemy, it might have become necessary to de» 
cide that point of law, whether the privilege of free 
shiptjree goods t can be construed toextend to the case 
of exporting enemies goods Jrom a blockaded port^ 
even before the ship herself is afiected with a know, 
ledge of the blockade. If such a case had fairly 
arisen, I should have taken some time to deliberate 
upon it. But I perceive the cargo, though claimed 
generally J is docutnented in the bills of lading as the 
property of merchants ofPortagaly notwithstanding 
the master does not verify that fact in his depositions^ 
Indeed, from the observations that we have frequent 
opportunities of making, it appears! I think, to be 
. E 8 very 
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The very much the practice of Portugttese merdiants, to 
SEKHoili DA import on their own account. Since the utmost that 
^^^^^' 1 could do, in this stage of the cause, would be to 
Dec, 8tb, o?der farther proof of the property ; I am not dis- 
posed to do that, in a case like the present, for the 
purpose of raising the question of law« The whole 
cargo is described as Portuguese property in the pa- 
pers, and as such I shall decree it to be restored. 



1808. 



i>.c.i3ih, THE CARLOTTA, Pasquai,. 

1603. 

Sdnge on nea- ^T^^^ was a qucstiou of salvagc, on the re-capture 
uii property, of a Sponisk ship and cargo from a French 

fe*tAken out of tr r ^ . 

the handtof the cruizcr. It appeared that the vessel was originally 
^^ni^hwi' destined on a voyage from Montevideo to London^ 
rSfall^w tothc ^^'^ some property on board belonging to British 
mdintncet, or<o merchants ; that in the course of this voyage, she 
the Frttt Courts had beeu scizcd by a British cruizer, who was bring- 
that Uie'sru^* ing her to the port of London, when she was met 
j;|j^'*,~ "^^ and captured by a French privateer, and was after- 
3S*^^ " wards re-captured, and brought to Jersey. 
poaed the goods On the part qf the Spanish Claimants it was con- 
in the hwdl of" tended — That neutral property was not, according 
the enemj. ^^ ^^^ ancicut prizc law of this country, subject to 

salvage ; that the general principle was recognized, 

after deliberate search and inquiry into precedents, 

Lords, 1745. inthe case of the Jonge Lambert, (a) That the special 

consi- 



(a) As the Joaie Lamtert 18 a case frequently cited on the 
question of salvage, it may not be improper to state the particular 
circumstances of it, from the books of Registry, and from a note 

of 
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considerations on which the alteration of practice The 
took place last war, did not apply j and that there ^^^^^^^' 
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of the caae, with all its papers, in the possessioD of the Editor, ^t 
was a case of a Duub thip, and a cargo of cotton, drugs, tsfc. takea 
on a voyage from Smyrna to Amtterdamf by a French privateer, and 
re-ca^tured, after three days' possession, by the English privateer 
the Salamaaderf 6th Ociohcr^ 1744. A claim was given for Dutch 
merchantSt but the Judge of the Court of Admiralty thought it 
immaterial to go into proof of property, holding the cargo subject 
to coodemnation, as property taken from the enemy, and pro* 
abunced sentence of condemnation i6th Novemher^ i744« This 
appears firom the draft of the claimant's case of appeal, in which 
it is stated, ** That the Court would not give time for that pur- 
pose, but went on the previous point, that as it was in possession of 
the Frenchf it was just cause to condenm the ship and cargo. On 
appeal, the sentence was immediately rever/eJf tlie claim was ad- 
mitted, and the parties were directed to go into proof, by the exa- 
minations, aind other usual evidence. On the 25th Majf I745» 
the Lords of Appeal decreed restitution of the property, but de- 
clined to enter into the consideration of the question of Salvage, 
and referred it to their Surrogates, Dr. Bettuwortht Dr. Lett and 
Dr- ESmonds, by consent of parties, to determine << whether any^ and 
mfiatioivaie is due^^ on or before the first day of Michaeimas Term, 
next, with provisions for the execution of their decree. 

On the 8th Jufyf the Surrogates met, and took upon them the 
re&fcnce, and directed the Proctor to exchange precedents, and 
kate copies in the Registry ten days before the 7th of Augu/l. 
On the 7th August^ they met again, and directed the Registrar to 
k)ok up the precedents delivered, by Farrery Proctor for the cap- 
tors, and appointed the 7th October for the next Sitting, and di- 
rected the Proctors ta attend. — On the 2d October f 1745, the Sur- 
fogatet met, and having fully considered the whole matter, pro- 
fKmnced and declared that no salvage is hy law diu on tins behalf ^ but 
that there was just cause of seizure, and that the parties appellant 
ought to be condenmed ia the expences due by law.'' 

On this statenoent it is not perfectly clear, what was the extent 
of their decision ; whether it was meant to establish, that no sal- 

£ i vage 
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The 

CAmLOTTA. 

D§c. laih, 
laoa.. 



was no ground on which the property of the Spanish 
merchant: could be deemed subject to salvage. 

Judo- 



Handmuidt 
1604. 

Thomas and 
John, 1676* 



vage U due on the re-capture of neutral property out of the hands 
of the enemy generalfyf or whether their decision was confined to 
that partuular easCf as tie case of Dutch claimants standing on spe- 
cial grounds. The prayer of the claimants was restricted to the 
stirong grounds of their particular case. ** The claimants humbly 
apprehend, that they are well warranted to conclude, that the 
salvage insisted on by the captors, is contrary to justice, and to 
the rule, practice, and usage established between Enghmd and Hoi' 
land in similar cases, and that the decreeing salvage would be acting 
contrary to the public faith and promise of the Crown,, pledged to 
the Dutch in the most solemn manner before-mmtioned, and be 
inconsistent with that probity and good faith, for which this na« 
tion has in all agres so deservedly distinguished itself. — And there- 
fore the claimants humbly hope their Lordships' faid Surrogates 
will be of opinion, << That no salvage oiight to be paid in the pre- 
sent case." The claimant's case, however, contained two points — 
one on principle ; and, secondly, this particular one standing on 
the peculiar relations of the two countries. On which of these 
grounds the Surrogates decided, is not expressly stated. The re» 
' ference under the words of the Lords' decree, is not necessarily of 
a general nature ; nor does the report of the Surrogates go beyond 
the particular case in all its circumstances. 

' Amongst those particular circumstances must be reckoned the re- 
ference which was made to the practice of the States of JfoHaadf 
exemplified in two instances. In the cafe of the Handmasdf 1664, 
an EngRib ship retaken from the Algerinet ; and in the case of the 
-Thomas and Johnf 1676, an English ship retaken from the French* 
•The Handmaid was restored, after some deliberation, and without 
reference to principle or precedent, but with an expressed reliance 
** that Dutch merchants, in similar cases, wQuld receive the like treat*- 
ment from England i" and in the case of the Thomas and John, the mat- 
ter was reserved, for an opportunity of applying to the Privy' Coun- 
cil o£ England to obtain an' assurance, that a like practice would be 
. observed towards Dutih ships. This promise was given and com- 
-municated.by Sir fV. Teu^, the English Ambassfidor at the Hi^gust 

and 
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Judgment, ^ The 

Sir W. Scott. — The question now to be decided is, ^"''*^"^' 

whether salvage is due on the neutral property in ^^' ^®^» 

this 

and the restitution of the Tbomtu and Jobn^ without salvage, took 
pUce inconsequence of that negociation. 

On the part of the captors, five precedents were adduced. — ist. 
The Flying Dragon^ belonging to an African Company of Embdent 
1697, recaptured from the French by an English man of war, and- 
restored on salvage. — [Answered — That Emhden was garrisoned 
as a Dutch place, and that Holland viM at war with France.^ ad. 
The St* John^ I703> a Danish ship, with a Hamburgh cargo, re- 
takrn from the French, and restored on salvage. — [Answered — 
That Denmark was involved in war with France as an ally of £ng» 
land, by declaration oi France 3d July 1703, against England and 
her allies. As to Hamburgh, that that city was a part of the 
German empire, and that the Emperor and the Empire declared war 
against France 28th September 1702.] 5d. The St, Catharine, 
taken loth October 1703, restored to subjects of Portugal ^nd Ham^ 
burgh. — [Answered — That both were at war with France.^ 4th« 
The Old John Baptist, August 1703. [Answered as above — a 
Hamburgh case.j 5th. The Wrestling Jacob, a Swedish ship, restored 
1696. — [Answered — That Sweden was engaged to furnish troops 
to England in her war with France, which began 1 688, and did 
not end till 1697. That if Sweden was not actually at war with 
FrancCf as might be suggested from Sweden being accepted as a 
mtdiaUtr, there were reciprocal jealousies subsisting between the two 
Countries ; that there had been a seizure of Swedish ships in French 
ports, and of French ships in the ports of Sweden, — It was contend- 
ed therefore — That all the cases of the captors were cases of pro* 
perty exposed to danger in the Prize Court of France, and were, 
as suchf inapplicable to a case of neutral property, which waa not 
subject to the danger of condemnation in the Prize Court, of the 
first taker. 

On this general objection to the effect of these five precedents, 
it may be observed, that on the first draft of the claimant's case, 
the same casts are referred to under the title of ** Copies of some 
Catet of Ships restored to Neutral Nations,** as authorities against 
the sentence of condemnation that had passed in the Court below. — 
It appears that there were brought forwardi in the coursp of the 

pro- 
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Tbe tills ship, which has been recaptured out of the pos- 
session of the enemy. It certainly has not been the 



^ioa^' practice of this Court to decree salvage under such 
circumstances generally; but, in consequence of the 
violent conduct of France during the last war, it 
was thought not unreasonable, on the part of neu- 
tral merchants themselves, that salvage should be al« 
lowed. The conduct of the French nation, in the 
course of their warfare on land, during the present 
war, has unquestionably been as rapacious, and as 
little restrained by any regard to the rights of neu- 
tral nations, as it could possibly have been during 
any part of the last war. What the proceedings of 
the maritime Courts of that Country have been dur- 
ing the present war, I am not correctly informed ; 
from the little which 1 have been able to collect, I 
am rather induced to believe, that they have been 
conducted with more regularity, and with a disposi- 
tion more incUned to return to the established prin- 
ciples of justice, on which the prize system of ancient 
France^ in common with that of the other maritime 
countries of Europe^ was built» I am therefore not 
disposed to hold generally, that neutral property re- 
captured from French cruizers shall be subject to 
salvage. The rule, so far as it can be considered a 
general rule, is rather to be laid down the other way. 
At the same time, if any edict can be appealed to, 
or any fact established, by which it can be shewn 
that the property would have been exposed <to con- 

proceedings, some precedents of condemnation of neutral property 
taken out of the hands of the enemy. — But on the other side they 
are said to haTe been either cases of contraband against the enemy 
^ or of false papeite^^ or of resistance to tbe enemy. «— The Qjneen 
of Nfi^twmp aod other cases. 

demnation 
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demnation ia the Courts of France^ I shall hold that The 
to be sufficient ground to induce me to pronounce ^^"^'Q^^* 
for salvage in that particular case. With regard to ^^- i««h» 
the precedent of the Jonge Lambert^ I think I am 
warranted to consider the authority of that case as 
in great measure done away by the subsequent deci^ 
sion of the Lords in the late war, in which they 
have repeatedly pronounced for salvage on the re- 
4:apture of neutral property. In departing from the . 
old rule, they have in some degree disclaimed the 
principle; and, I think, with great propriety, as far 
as it could be considered as an universal principle, 
governing the practice of our Pri^e Courts in all 
possible cases, without smy possible exception. In 
the present instance, there does not appear to me, 
to be any grounds on which it can be supposed that 
this property would havebeeen condemned, merely 
because it came out of the hands of a British pri- 
vateer, or because the original voyage had been from 
the colony of Spain to London. No edict has been 
produced from th^ French code, to shew that this pro- 
perty would have been subject to any such penalty, 
on either of those accounts, in the Pri2e Courts of 
France. The expences of the recaptors m us t be fully 
paid ; but I shall not pronounce salvage to be due. 



THE DIANA, Runke. ^. mh. 



180d. 



nrms was a leading case on the claims of several cuims of per- 
-*■ persons who had settled in the Dutch colonies, in S^^a"^^ 
the course of the late war, during the time they were ^«» r'**'^* *" 

^^ •' BrUisn poMCs- 

tioDy And ifsident there at the bfcaldng oat of the war, for property seized before hottUltief. The 
mutt pnitmii at to ai» mUiUion qfremovmg, relieved hjr the^Aitiniliir circunutanees of tha colonies 
hariug been in British wmmioa, till after the tenniuation of the lasturar, taken m conjunction with 
the pffetmnpiion raised by the stipulation of the titttj of Awnmf, that pcnons so settled^ wmld re- 
r. oatha reaiitntion of tho coCsnica to HoUtauL 

m 
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The in JBnViVi possession, for property taken before hos- 
. tilities, on a voyage from the Dutch colonies to 



Diana. 



x>fe. 19th, Holland. 

1803. 



Judgment. 

Sir W. Scott. — This question concerns the man- 
ner in which the goods of two classes of persons 
connected with Demarara are to be considered. The 
two descriptions of persons are, thosewho had settled 
in Demarara during the time the island was in J5rf- 
tish possession, and those who had settled there be- 
fore that event. It was first contended on the part of 
those settling there, whilst the island was under JBrr- 
tish protection, that their settlement had been very 
recent. That alone would not be su£Bcient. Mere 
recency of establishment would not avail, if the in- 
tention of making a permanent residence there was 
fully fixed upon the party. The case of Mr. Whiter 
hiU fully established this point. He had arrived at 
St EustatiuSf only a day or two before Admiral 
Rodney and the British forces made their^appear*. 
ance ; but it was proved, that lie had gone to esta* 
Wish himself there, and his property was condemn* 
ed ; mere recency^ therefore would not be sufficient. 
But it is said that this was not merely an establish- 
ment recently formed, but one formed also whilst 
the island was under the protection of the British 
Government. This indeed may afibrd a very mate- 
rial addition to the circumstance of mere recent esta-* 
blishment. What the eflect might be, it may be 
unnecessary for me to inquire, till it shall appear 
whether there was any compact between the coun- 
tries, which in any manner determines what the cha- 
racter of persons in that situation should be ; because 
if there is any such agreement! it will be needless for 

me 
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me to make an excursion into general principleSi The 



Diana. 



when the point in question will at last be governed 
by the particular stipulations of the compact The ^^' *^» 
Treaty of Amiens contains an article, which, it is 
said, does point to the character of such persons. 
The 13th article stipulates, that, in cases of cession, 
** there sfiall be allowed to the inhabitants^ of whatever 
condition or nation they be^ a term qf three years^ to 
be computedjrom the notification qfthis present Treaty, 
Jot the purpose qf disposing qf their property acquired 
and possessed either before or during the war^ in which 
term qf three years they may have the free exercise qf 
their religion and enjoyment qf their property. The 
same privilege isgranted^ in the countries restored, to 
all those, whether inhabitants or others, who shall have 
jnade therein any establishment whatever, during the 
time when those countries were in the possessicf^ qf 
Great Britain.** Certainly the intent of this article 
must be considered as a stipulation, between the two 
Countries, for tlus purpose principally , that the coun-* 
try to which the cession is made, should not molest 
the inhabitants so restored, but that a space of three 
years, from the notification of the Treaty, should be 
allowed for the unmolested removal of themselves 
and their property. Primarily, therefore, it is not 
intended as a contract with those individuals that, 
under all circumstances that may happen between 
the two Countries, they shall be held British subjects 
by the Crown of Great Britain. At the same time, 
I cannot but think that it affords a principle highly 
material and favourable to the claimants, in the pre- 
sumption which it holds out, that those who went 
there during the time of British possession, had done 

3 so 
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The SO on account of British possesstofir and might be 
^^^^' supposed to be desirous of quitting those establish- 



j>ec, i9th» ments, when the island ceased to be under the pro- 
tection and government of this country. It goes, 
therefore, to the p<nnt on which a great deal of the 
discussion turns, the orms probandionthis question — 
whether or not it lies on the claimants to shew, that 
they had taken measures to withdraw, and had ac* 
tually engaged in the operation of removing. The 
Treaty shews it to have been the expectation of the 
contracting parties, that they would remove. — A 
presumption is therefore founded in their favour, 
not only on the general nature of the facts, but also 
on the declared opinion of the Countries that were 
parties to thisT Treaty. In this state of things, it is 
not, I think, necessary for the claimants to produce 
that evidence which has been demanded, to shew 
that they had taken any steps towards removal ; be- 
cause the presumption is to be taken as already in 
their favour, unless it is ousted by the production of 
any contrary evidence on the other side. It is con- 
tended that there is something to that effect in the 
time which had already elapsed ; and that the in- 
action of the parties, during that period, affords a 
counter-presumption that they were not in the act 
of removing, and that they did not intend to remove. 
In support of this argument, it is said, that the par- 
ties might be expected A> determine at an early period, 
and that the three years were allowed only for 
carrying the removal into effect. ^ It is argued, that 
the determination should have been made at an earfy 
period, though no specific time has been assigned, 
In answer to these observations, it is, I think, to be 

con- 
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conceded that the determination could not be ex- The 
peeted to be insUmter. Some reasonable time for ^^^^' 
deliberation must be allowed. The time given by J^- i9ih, 
the Treaty is three years^ and not from the date, 
but from the notification of the Treaty. If it could 
be maintained, that persons were obliged to come to 
their determination in the first or second year, there 
would be still the third year for their actual removal ; 
and there are two or three circumstances of a public 
nature, that may, in fair consideration, be supposed 
to have enlarged to these persons the term of the 
Treaty. In the first place, it is to be observed, that 
of the thre^ years a very small portion had elapsed 
before the war broke out ; indeed the term is not yet 
expired. Secondly, the cession of the colonies was 
not made immediately after the Treaty ; it was a 
matter which hung for a considerable time in sus- 
pence. Owing to a want of ships and troops, or 
from other causes, the Dutch did not take possession 
for many months, and the island remained de facto 
in the possession of this Country. During this period 
their term for deliberation' was necessarily pro- 
tracted. It must not be withdrawn from our recol- 
lection also, that during the short interval that Peace 
half smiled upon us, circumstances of irritation were 
continually occurring, which might fairly induce 
persons in that part of the world to speculate upon 
the chance of those settlements falling again under 
the dominion of Great Britain. Under such con- 
siderations we may suppose that their removal would 
be retarded ; the hope that Great Britain would re- 
turn to its sovereignty over this settlement might 
naturally suspend the resolution to remove. Within 

a very 
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The a very short time after the notification, the eveHiii 
^^^^^' that might have been expected, actually took place* 



jDec, 1 9th> Hostilities recommenced, and on this first application 
th6se persons surrendered again to the British arms^ 
and became not only in their property, but territo* 
ridUyj as much the subjects of this country as the 
inhabitants of any part of it. When I bring these 
topics together, I do not mean to make a collection 
of events which have no material connection with 
each other, or to form an aggregate of unsocial ma- 
terials, the effect of which singly taken would not 
be sufficient to support the conclusion that is drawn 
from them. That I know, is a very unsound and 
fallacious mode of reasoning ; but I collect circum- 
stances of a concurrent bearing, and of a congenial 
quality, all of which taken separately are entitled 
to great consideration, and conjointly contribute to 
increase the force of each other. With respect 
therefore to those who settled there, during British 
possession, I am of opinion that the presumption 
of an intention to remove was established in their 
favour ; that, under the appearances which the 
known circumstances of the world held out, they 
had a right to spend some time in deliberation, and 
that that term could not be held to be expired 
when hostilities again broke out. The goods in 
question were shipped in a time of Peace, aiid under 
the faith of a Treaty \ and at the time when this 
Court is called upon to decide on the claim, the 
proprietors are again restored to their British cha- 
racter, and are redintegrated subjects of this country. 
Under all these circumstances I should betray a very 
obtuse sense of what is absurd and unjust, if I did 

not 
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not feel it highly reasonable that they should be ad- The 

mitted to their Jus Postliminii, and be held entitled '*^^' 

to the protection of British subjects. The cases ^^' ^^'*^' 
which have been cited do not, I think, substantially 
apply to the present case. Mr. WhitehiU went not 
to an English settlement, but to a place which had, 
as it has been observed in argument, rendered itself 
particularly obnoxious by its conduct in that war. 
On the authority of Mr. Curtisos case, it is con- 
tended, that some act of removal was necessary to 
be sheijm ; but that Gentleman had settled not in a 
British colony, but in a foreign country, which 
made him justly liable to be called upon to 
shew by some overt act, that he had begun, to 
remove. The claimant^ on the contrary had 
established themselves, as I have before said, in a 
British settlement, under a presumption publicly 
recognized, that they would remove when the con- 
nection with the British Government ceased. Their 
time for deliberation was still unexpired, and on 
their claim I pronounce without hesitation that they 
are entitled to restitution. As to other persons who 
had formed their establishment before the period of 
British possession, I cannot see on what principle 
the same intention can be sustained. As they had 
settled without any faith in British possession, it 
cannot be supposed that they would have relin- 
quished their residence because that possession had 
cetted. They had passed from one sovereignty to 
another with indifference ; and if they may be sup- 
posed to have looked again to a connection with 
this country, they must have viewed it as a circum- 
stance that was in no degree likely to affect their 
intention of continuing there. They are, therefore, 
VOL. V. F entirely 
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^ The entirely out of the principle which I have laid down 
, ^'^'*^' in deciding on the other claims ; and unless I could 



Dtc, i9;h, go to the length of considering, that because the 
Treaty had not been executed in some parts, the 
whole was therefore null, and this settlement dejure 
never out of the possession of 6freaf Britain^ as it has 
indeed been contended in argument, I see no ground 
on which their claim to restitution can be sustained* 
It is impossible for me to entertain any such con- 
struction. The Treaty consists ofseveral articles, of 
which some were to be carried into immediate exe- 
cution, whilst others were merely executory. But so 
far as the Treaty Tvas carried into execution, so far 
I must consider Peace as actually subsisting between' 
the two countries, notwithstanding war may have 
broken out again, on some of Ihose other articles 
which were in their nature executory, and were ori- 
ginally subject to some delay. The Peace must be 
held to have been perfectly re-established in all legal 
effect, and I have heard of no case in which this mat- 
ter has been otherwise considered in other Courts 
of Justice. On the situation of persons settled there 
previous to the time of British possession, I feel my* 
self* obliged to pronounce, that they must be con- 
sidered in the same light as persons resident in Atiu^ 
sterdam. It must be understood, however, that if 
there were among these any who have been actually 
removing, and that fact is properly ascertained, their 
goods may be capable of restitution. All that I 
mean to express is, that there must be evidence of 
intention to remove, on the part of those who settled 
prior to British possession, the presumption not be- 
ing in-their favor. What I have said of British sub- 
jects 
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jectfl settling daring the time of British possession^ Tht 



must be taken also as applying equally to the claims 

of all persons o£ other countries going thither, and ^;^' 

fbrming their establishment there duringthat period. 



tucnmitaDcct* 



IN THE SAME CASE. ^;if » 

A Qo^sTioK arose, respecting the liability of goods F>«igkc aUowed 

restored to BriHsh merchants, in Dutch ships I^^XI^^IZx 

captured on a voyage from the colonies of Holland %iJ^iaiJ^t 

to Amsterdam^ and condemned to pay freight to "^,^1^^^^ 

the captors. to th« pont t© 

*- which thepvaold 

have coDsigncd 

On the part tf the Captors, the King's Advocate, ^J\^^^' 
Arnold, and Robinson. — By the general rules of the J5S|^™^ 
Prize-Courts, captors have no claim on the cargo for ^!;m^*c^ 
freight, unless it is carried by them to the place of 
its original destination ; andjbr this reason, that the 
goods cannot be supposed to have derived any be- 
nefit from the capture, but are still left in the owner's 
hands, to be sent on by a new shipment to the place 
of their destination. A distinction may, however, be 
taken, in respect to the nature of the destination. 
The original rule was undoubtedly framed with a 
view to European commerce, in which the profit of 
the whole adventure may depend upon the particu* 
lar order given for the goods, and on their arrival 
at the particular place ; whilst from the similarity of 
European productions, they might be of little vaiue^ 
even at a small distance from the particular market 
for which they were designed. With respect to co^ 
lonial productions the case is very different ; they 

F 2 may 
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The may be said to have a double distinction. First, Td 
the European market generally ^ by which their pHn- 



^woaT**' ^^P^ value is constituted ; and, secondly,, To the 
particular market to which they were consigned. 
The first increase of value has accrued on these 
goods, by their safe arrival at the European market 
generally. But a more special advantage has been 
derived to these claimants, from having actually re- 
ceived their property in their own country, instead 
of suffering the risk of confiscation, if the goods had 
g^n.e in their original course to the ports of the 
enemy. It is besides to be remembered, that in the 
sipecial application which was made on behalf of 
British merchants, that they might be allowed to claim 
goods so entirely incorporated into the colonial trade 
of the enemy, the destination to HoUand was repre- 
sented as a circuitous and compulsive destination, 
to which they submitted, only, because they had no 
means of bringing their goods home from the Dutch 
colonies, in any other than Dutch ships. By their 
arrival in this country, they ha\ne therefore obtained 
a delivery at their own home, in the ports for which 
their goods were virtually designed. These cases 
stand on special grounds therefore, and may justly 
entitle the captors to freight, without breaking in 
upon the rule, which is laid down for cases under 
. ordinary circumstances. 

On the other side, Laurence and Swaby. — If the 
. principle of the general rule is considered, it will 
appear, that there is no distinction in the circum- 
stances of these cases, that can fairly be applied to 
defeat the application of it, . The principle is, tliat 

when 
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\ehen the Original contract has been fulfilled, the pay- The 
ment of freight is due, and not otherwise. It is not ^'^''*; 



upon an ideal estimate of benefit, or disadvantage, ^ ^^K 
that this principle of law is founded j but on the pre- 
cise consideration of the original contract, whether 
it has been performed or not. The distinction 
which has been attempted, with regard to colonial 
productions, is totally untenable, inasmuch as the 
rule has been applied to destinations from the East 
Indies, as well as from ports in Europe. The case of ' 
the EtruscowQS a case of this nature : Mr. Constant 
came from the East, and being captured on board 
that ship^ settled in this country as a merchant, and 
obtained restitution ; yet, on consideration that tn^ 
original voyage, which was to Ostend, was not per- 
formed, the Lords of Appeal did not think proper to 
depart from the general rule, but rejected the demand 
for freight. — If the question depended in any de- 
gree on the estimate of advantage or loss, it might be 
shewn that the claimants have suffered a' consider- 
able inconvenience, by the d^lay that has been oc-* 
casioned in bringing these goods to market, by the 
expence of obtaining restitution, and by the disad- 
vantage of selling at last in a glutted market, instead 
of the markets on the Continent, to which the goods 
must now be sent on an ulterior destination. 

In reply, it was answered, — Mr. Co/z^fan/ was a 
native of Switzerland, who was returning to that 
country, and claimed in a Swiss character. The ori- 
ginal destination of himself and his property, was to 
Switzerland; but when he was brought in,- and 
detained a considerable time, in prosecuting hijs 
claims, the public events that took place in his own 
country, as well as other private connections which 

F 3 he 



j 
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The he formed in England^ over-ml^ his fir^t pur- 
^ poae, and induced him to settle here. The goods 

x>ec. iQtii, ^ere claimed, and restored as Swiss property, de§* 
tined to Ostend: and therefore, the original (:cmtract 
and the purpose of the shipper, not being fulfilled^ 
the old rule fairly applied* H^re the special consi- 
deration is, that the elaimant$ receive their goods 
in their own country, andt according to their own 
petition, in the very port to which they woiUd have 
consigned them, if* they had not been compelled to 
seek a destination to Holland^ for want of a direct 
conveyance to this country. 

Judgment* 
Sir Wn Seott. — Thip is a question of freight, in 
fwhich I have to determine whether these cargoes, 
taken before hostilities, and brought into this coun- 
try, should pay freight, having been destined to 
another country, under the original ccmtractt Some- 
thing has been thrown out in argument, as if the 
Case of the British Fi'oprietors was to be more fa- 
Tvourably considered, because, this being a seizure 
•prior to hostilities, the Prize Interest vests not in the 
immediate captor, but in the Crown, and becafise 
the captors may expect to receive ample remuner* 
ation ffpm the bounty of the Crown* Whether the 
condemnation of these ships passes to the Crown* or 
to the captors, can certainly make no difference. 
The claimants will have the same right against the 
private captor, as against the Crown, and no more. 
They will have a right to restitution of their pro- 
perty, under the relief which has been afforded to 
them by the special instructions of the Crown* Whe- 
ther ihejre^ht is to be considered ad a par^ of their 

property 
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property isthe qu^on now to be detennined. If The 

tbathsLA accrued by right of war to another^ if if not '^'*^' 

tMr proper^ uqder these inatrqctipos^ neither are ^^^^ 
ttiey at liberty to argue on any conjectiire, as to what 
tbe h'b^rality of the Crown may give to tb^ individual 
captora ; whether the whole, qr what proportion^ ia, 
a matter with which they have no concern. 

Ther^ are twQirulcs on this subject equally general: 
The first is, that if goods are not carried to their on- 
ffXJkB\ de^tinaticin, within the intention of the con- 
ti^Qtmg parties, freight shaUmufhe due ; and on this ■ 
gTQUiidf that the contract not being completed, either 
in substance or form, the speculation of the party has 
not been productive. The benefit of the contract is 
lost, and the party has to provide another vehicle, tQ 
carry on the goods to the port of their destination. 
Jn some cases, indeedt it may b^pen that t^^ port 
to which the goods arc brought, may prove v^qre 
lime^cial, and afibrd a better market. But the Court 
does not enter into the miputise of such calculationsi 
which would be attended with great trouble in the 
inquiry and much uncertainty in the result It ta^e^ 
the preaumption arising firom destination only, and 
founds upon it the general rule, that, in such a case^ -- 
the claimant shall receive restitution of his goods 
without the burthen of freight The other rule 
equally general, is, that when the contract is exe- 
cuted* by bringing the cargo to the place of destin- 
atioUf the captor, to whom the vessel is condemned, 
aM^be entitled to the freight which has been earned. 
He atands in the place of the qwner of the ship» and 
is held entitled to the price of the services which hay^ 
been perfopgied in the execution of the contract In 
some ivstwces it may prQve dis^idffmiUfgeoM to the 

F 4 claim- 
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• » » 

The claimant ; and it is certainly a clear iticonveniencer 

'ANA. .^ ^^ cases to be obliged to receive the goods under 

^BM.*'* ^^ process of a Prize Court, subject to the expences 
Which may have been incurred, or to the delay of 
further proof, instead of taking them with more fa- 
cility in the course of their original consignment* 
But on the same principle theC!ourt declines, on this 
side also, to enter into a minute estimate of these cir- 
cumstances, which must in every case branch out 
into particulars of infinite variety. It constructs a 
general rule on the same grounds of presumption, 
which it assumes on the other side, and decrees, 
freight to be paid to the captor, in the same manner 
as if the goods had been delivered under the original 
consignment. These are two classes of cases, and the 
question is, under which class the present case faUs, 
or wliether it may not form a third and distinct class, 
founded on peculiar circumstances, and requiring 
a rule not strictly applicable on the same precise 
ground to ' either of the other two. What are^ the 
facts ? The claims were given by persons of this 
country, on a representation, that these goods were 
going on a destination which was obtruded on them 
by the narrow policy of Holland ; that having them- 
selves elected this country, as the most eligible coun^ 
try for importation, they were compelled to send 
their goods to Holland, though with the final inten- 
tion, on their own parts, to have these goods remit- 
ted either in specie or in proceeds to this country, 
as the country to which they would immediately 
have consigned them, if at liberty so to do. Now I 
iAkttnot but think, that this fact forms a material 
fundamental basis for the rule which is proper to be 
applied to such cases ; for a}tbough the voyage has 

not 
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nbt been precise!/ that described in the contract, it Tbe 
is thatf which the parties themselves would have 



elected, if not prevented and diverted by the overrul- ^^^^^^ 
ing poh'cy of the foreign country. As to what is said 
of the disadvantages which the claimants may have 
sustained, the Court enters not into such consider- 
ations, and for the reasons described. It is not in 
the habit of doing it, in cases falling under either of 
the general rules which I have mentioned. Indeed, 
the parties are in a great measure stopped from aver- 
ring, that the arrival in this country is not beneficial 
to them, by having framed their application on la 
previous averment of their wish and fin^l determin- 
. ation to have brought the produce hither, if they 
bad not been restrained. They must be presumed 
to have formed this determination, on a view of all 
the advantages and disadvantages that were likely 
to proceed from it. At the same time, though I will 
not enter minutely into the question, I cannot but 
observe* that they have received restitution in their 
own ports under their own eye, and where the de- 
livery has been in London, in a port which has been 
the great dep6t of articles of this kind for some years, 
and may be supposed therefore, to be a port emi- 
nently beneficial. As to what is said of the delay or 
expence of obtaining possession through litigation, 
those inconveniences are not more than may be im- 
puted to other cases falling under the old rules. 
Once for all, on that subject, it cannot be expected 
that the merchant in time of war should obtain pos- 
session of his goods seized, with exactly the same con- 
venience, as he would have done, under the original 

^consignment in time of peace, and when none of 

the 
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1 u the accidents of war had intervened to interrupt the 
^•"•'" delivery. 



Dec. 19th, Looking at the substance of the case, and seeing 
that the parties have obtained restitution in their 
own country, and generally in the very port which 
they would have elected, if they had not been di« 
verted by over-ruling necessity, I think it may be 
considered as coming under the second rulcj or, if, 
not under that, under another resting on nearly the 
same principles. The case of the Etrusco^ which has 
been cited, was a case of a ship that had come front 
the East Indies^ almost to thfi pprt of her destination^ 
which was Osknd. The claimant was a Swiss gentler 
man, who was brought hither solely in consequen^^ 
of the capture, and who was afterwards induced to 
settle in this country by circumstances of a private 
and domestic nature. That case therefore bears 
no real resemblance to this. It would have been 
precisely a parallel case,^ if by any physical pos^ 
sibility, the ship and goods could have gone to 
Switzerland; or if the parties could and would 
have sent them there, if not obstructed by the 
authority of a hostile power. If either of these 
cases could have happened, will any body say 
that freight would not have been decreed? In 
that particular case, the Court of Appeal would 
not enter into the subsequent history of the claimant* 
though it is impossible not to remember that a good 
deal of commiseration mixed itself with the consider- 
ations on which that judgment was formed. On the 
reasons which I have stated, applying only to the cir- 
cumstances of this class of case^ and not to be made 
a ground of ei^periinent for similar demaudsj in other 
caaes not attended with the same original facts, on 

which 
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"Vhioh this case is to be decided — 'not because the The 
lesult in coiping to these ports may have been more L^^^' 



j-M m 



beneficial to the parties, but because the intention ^^^^^* 
of the parties, as they have themselves stated it, has 
been substantially fulfilled, and the goods have been 
ddivered to their possession in the very country {a) 
to whi(^h they would have wished them to have come, 
I pronounce these to be case^in which freight is due. 



THE FREYA, Jordt. ^•,^' 

THIS was the case of a demand for damajzes on the ^™«?« «»»!*»"- 
part of a Damsh vessel captured on a voyage r«utiiic» amom 
fromCette U^Amsterdam^sxidhvouglit to Dover. On !^!ucTdie 
arrival at Dover^ it became necessary that the ship f^J^^'SJlJ^ 
should perform quarantine before she could be ad- '«p^»>y 

1 • 11 rr»i 1 • 1 /• Government. 

mitted into the harbour. The place assigned for 
Uiis purpose proved unfit for a vessel of her form, 
4nd it appeared that the master had represented 
the structure of his vessel as requiring a particular ^ 
birth, ai^d had received a promise that she should 
be laid in flat water. 

On tliese facts the Court said --* Th^t no blame at- 
tached to the captors in this case ; but since it had 
happened to a neutral vessel, l)rought in by force. 



vrr 



(«) On the claims rtitore4 to foreign merchaqtSy no freight w^ 
paid -r- Ho^9 June \ 5th. In the case of the Vrouw ffenrieUOt 23d 
Morch^. 00 the claim of Mr. Jncrumt a merchant of LonJoni z 
distinction was taken that the goods were not brought to Londont 
but wire unlivvred at Plymomht amd therefore that they had not 
been brought to the claimant's own port. — The Court overruled 
|he distioctioB, and held that parcel of goods to be equally subject 
toff^ight. 

that 
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The that an unsuitable place for quarantine had been as- 
signed, and that the vessel had received considerable 



^B03^* injury from that circumstance, it seemed but proper 
that the matter should be represented to Govern- 
ment as a damage fit to be redressed from that quar- 
ter ; since it had happened under the management 
of the public officers of the port, though without 
any misconduct imputable to them. 



Jan. 10th, The SPES, Cobnelis, and The IRENE, Lubben. 

1801. 

BkM^adeofihe T^^s was a casc of two vessels proceeded against 
£/**.— Direc- and condemned for a violation of the blockade 

uootofthe 

owner, respect- Of the Elbe, (fl) 

ing the probeble 

coniinuuice of 

i!iii»^j^fy O^ t^port qf the Captors, the King's Advocate 
m ship in comin|5 sUted — That it appeared in evidence that the 

to the mouth of **^ 

the blockaded owuer of the vessels was connusant of the blockade ; 

port ormquir;. j^^^ ^j^^^ j^^ ueverthcless wrote to the master, in- 
forming him of it, and directing him to continue his 
course till he was warned, and turned away. That 
the vessel sailed accordingly for the Elbe, and was 
captured, in the attempt to enter that river, by one 
of the blockading frigates. 

On the other side, Laurence. — The blockade, un- 
der which these proceedings arise, is of a very pecu- 
liar nature, being imposed not against the trade of 
HamhurgKhui upon the mouth of the river JE/fe, ow- 
ing to the possession which the enemy had taken of 
the adjacent country. The novelty of such an event. 



(tf) The notification of the blockade of the Elbe appeared in thtt 
Gazette, aSth JW, 1S03. IVeur, z^ih July, Havre, Mx Sept. 

and 
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and the peculiarity of its nature, may justly entitle The 
the parties to an interpretation of their conduct^ very ^ilw^!" 



differentjrom what might attach upon them, if the case ''J~^ 
had arisen on the violation of a blockade imposed on i»04. ' 
the ports of the enemy. In such a case the neutral 
merchant would have no excuse for engaging in pre- 
mature and unauthorised speculations on the termi- 
nation of such a blockade ; but in the present case a 
blockade against the enemy m the interior, might be 
presumed not to be co-extensive in its consequences, 
and equally permanent with a blockade imposed on 
the enemy's own ports. It might be expected to be 
of short duration, and such was the general opinion 
at the time. Notice had been given in June? The 
vessel did not sail from Archangel till Ncwember. In 
the intermediate time, and at that distance, there was 
ample room to suppose, that the blockade had been 
removed ; and intelligence to this effect was given 
to the master by the Hamburgh Consul at Archan- 
gek atid transmitted also from his owners at Ham^ 
burgh ; in such an uncertain state of things, the 
contingent orders given to the master, were nothing 
more than have already been allowed to American 
vessels, sailing under an ignorance of what may be 
the state of public af&irs in Europe. The orders 
to go to Norway, on the first intimation of the con- 
tinuance of the blockade, must be taken also, as 
part of the instructions — and if obeyed, as it ap- 
. pears they were by the declaration of the master, 
who, at the time of the seizure, said he was going 
to Norway, they would have the effect- of removing 
all actual, as well as all intentional offence, and 
.entitle the parties to the benefit of a deviation. 

Judgment. 
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The JuDGMBKt. 

^ irbnV!'' Sir W. Scott. ^~Th6secaded Btand upon oneground^ 

^ — - bdngthecdjBedofflhipBbelcmgingtothesAmeowtiery 

1804. ' ^cridg t)^mArchAngilyydth an avotved purpose of en- 
ItHt^g the Elbe. The master oftbe/r^n^ had, as it ap* 
peat^, received a letter from his owner, giving notice 
of the blockade, but expressing ati opinion, that it 
Would not be of long contmaance. Under this ex* 
pectation he was directed to proceed on his intended 
destination, to come otf the EUnf^ and to inquke whe* 
ther t^e river wtis tb^n under blockade or not. It has 
been contended, that the blockade of the Elbe is to 
be considered on different principles from those that 
are applied to other blookades, inasmuch as it is a 
blockade not imposed upon the countri/, but on the 
enemy ill the interior; that itwas directed principally 
iagainst the enemy } and that it is only incidentally^ 
and by unavoidable consequence, that the trade of 
the neutral neighbourhood is made subject to it. This 
representation is to a great extent true, and may, 
undei' circumstances that admit of any latitude of in«> 
terpretation, entitle the parties to all the indulgent 
considerations that can fairly be applied to their case. 
' — But all the general consequences of such a block- 
ade must be supposed to have been duly considered 
by the Government imposing it} and when the mea- 
sure is once applied, the Court is under the necessity 
of enf(^cing it, on the only principles, on which any 
other blockade ever has been, or can be established. 
Were the Court diqK>sed to desert ^ose principles, 
andto wander into new speculationsore^ectingblock- 
ades, I do not observe, tbat this gentlemen have even 
suggested the new principles an which it could act. 
The Court is therefore under the necessity of apply- 
ing 
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ing the same general principles, on which all former The 
decisions on this right of war have been founded ; ^utM^J!^ 
though in so doing, it would be disposed, undoubt- 



edly, to apply them leniently, and with attention to ito4. 
every circumstance that could entitle the parties to 
favourable considerations. Then what are the facts ? 
These ships had both received noticefrom the owner, 
that the Elbe was,, at that time, in a state of block* 
ade. It has been said, that no such intelligence had 
been received from the Consul qfthe State qfHam^ 
burgh f though I must presume it had, because as the 
notification was made to the Consul here, it was his 
duty to make the communication to the Consuls of 
his Grovemment in foreign ports. And as the in- 
fcMrmation had arrived at Hamburgh, and had been 
actually communicated from thence to Archangel, 
by private channels, the same communication mu^t 
be supposed to have been made from public authority 
to the public Minister ; or, if not, if there had been 
any ne^ect, the consequence must be imputed only 
to the State and its officers, who are answerable to 
their subjects for the consequence of their neglect. 
It is said, indeed, that the masters received contrary 
inftonation from their Consul, and that they were 
told by him that the blockade was raised ; thoug^i the 
averment does not, I perceive, distinctly state that, 
as appears by the evidence in this very case, but only 
tiiat it would be raused before they arrived. Had the 
infcMrmation been more positive, it would be difficult 
to attribute to it any such effect as would serve to 
the indemnification of these parties. If this conjec- 
tural information at Archangel proved fabe, they 
must look for redress to their own Government, or 
to those employed under it, who gave such erroneous 

intelli- 
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The intelligence. Ifthe information of foreign ministers 
ireke. could be deemed sufficient taexeropt a party from aU 
j^ j^^j^ penalty, there would be no end of such excuses. 
1804. ' rCourts of Justice are compelled, I think, to hold as 
a principle of necessary caution, that the misinform- 
ation of a foreign minister cannot be received, as a 
justification for sailing in actual breach of an exist- 
ing blockade. The letters of the owner inform* the 
masters that the blockade would probably be at an 
end before they arrived, and direct them to proceed 
for the Elbe. Are these the orders which owners 
ought to have given? I think not. The neutral 
. merchant is not to speculate on the greater or less 
ptobability of the termination of a blockade, to send 
his vessels to the very mouth of the river, and say, if 
you do not meet with the blockading force, enter — 
if you do, ask a warning, and proceed elsewhere. 
Who does not at once perceive the frauds to which 
such a rule would be introductory : The true rule is, 
that after the knowledge of an existing blockade, 
you are not to go to the very station of blockade 
under pretence of inquiry. It is contended, how- 
ever, on this point, that the parties are entitled to the 
same equity as was allowed to American vessels during 
the last war. But what was that ? That ships sailing 
from America, before the knowledge of the block- 
ade had reached America, should be entitled to a 
notice, even at the blockaded port ; and that ships 
sailing afterwards, might sail on a contingent desti- 
nation even to that port, with the purpose of calling 
at some British port, or at some neutral port for in- 
formation ; and that they should be allowed the 
benefit of such a contingent destination to be as- 
; certained and rendered definite, by the information 

3 which 



1804« 
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which they should receive in Europe. But in no case The 
was it held that they ipight sail to the. mouth of a SmANDiBENE. 
blockaded port to enquire whether a blockade, of jan, loth, 
which they had received previous formal notice, was 
still in existence or not If particular parties are 
innocent in their intention, it is still a measure of ne- 
cessary caution, and of 'preventive legal policy, to 
hold the rule general against the liberty of enquiring 
at the very mouth of the blockaded port, which 
would amount in practice to a universal licence to 
attempt to enter, and, on being prevented, to claim 
the liberty of going elsewhere. It is next contended, 
that the master on being brought to, said, that he was 
not going to a blockaded port, but that he would go, 
in obedience to his instructions, to a port in Norway ^ 
and therefore that the claimant is entitled to the 
benefit of a deviation. But this comes too late ; he 
was taken in the act of going towards the blockaded 
port The act is, in my opinion, to be taken as 
completed by the attempt. If the owners are in- 
nocent, they must, in law, be bound by the indis- 
cretion of their agent But this is not a case of 
persons suffering merely by the misconduct oftheir 
agents. The owners here are directly implicated 
by the instructions which they themselves have 
given. It may faH hardly upon them, but I feel 
myself obliged to pronounce, that there would be 
no principle, upon which a blockade could be en- 
forced, if such excuses as these were to be admitted ; 
and that these vessels are subject to condemnation^ 



VOL. V. 
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^inj nth. Yjjg TWILLING RIGET, Mete, (d) 

Frei|U» «t ^hat hthis was a case on objection ^o the Resgistrar's Re* 
^^'c^!^^ ^' port, respecting the amount of freight, that was 
^nd^^ ? ^ ^® P^*^ to, this ve^d and several other ship?, un- 
"^Jj^r^^y der a Deci-ee of Restitution mihJreigliL They; were 
the chanered sDips that had been captpred on a voyage from Ba^ 
^'osidentTm ttivja to Copenfiogenh und^. ap af&eigbtment to Mr. 
^''^ilitiet, -O^ Coninck^ and employedin transporting to J^urope 
amiBg oat of t^e quantity of Batavian produce which that gentle- 
man had purchased under cpntraiCt with the JDutcJi 
East'ImUa Company. -:->Fi^Adm. Reports, yo). iv. 
page 121. 

The Act of ^ Court set foitb,. on the part of the 
owners, that the ship. had been chartered at Copen- 
hagen^ In June 17i)8, to perform a voyage tq Batavia 
^^ ballast, apd back to Copenhagen^ with a cargo, at 
the freight of 60,000 dollars, being ^qual to about 
ISO rix dollars per ton. In the report, the Registrar 
aqiA merchants were disposed to C9nsider this freight 
as above the just rate, and ^Uowed only what other 
ships appeared to have . contracted for, about the 
same time, 9^ ddlars per tm* The freight was c4r 
culated at that ratq, on M< burthen of. 36^ tons^ 
whereas it was stated as a material objection, $hat 
the tonnage in the iSa5/^7n6&'a,trade is not cqn^^ed 
to the ship-builder's measurement, but that there is 
an option allowed, of taking either that measure- 
ment, or another known rule, according to the pro- 
portionate bulk and weight of certain articles. 



(j) Late War. 

On 
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On this pointy Laurence and Robinson. -— Theprin* The 
ciple of allowing to neutral ships their freight must &i^.^ 
necessarily be taken with reference to the actual af- — z r 

^ . •' / Jam* Vlu\y 

iT^ightment under which they were employed, unless i804. 
that contract can be impeached Bsjraudukntf or as 
80 extravagant as to be utterly irreconcileable with 
the general course of commerce at that time. In this 
case, it is not attempted to impeach the terms on any 
such grounds. A third part of the price has actually 
been paid ; and it is certified by Mr. De Conkick^ who^ 
has no interest in this question, that the terms were- 
die lowest terms, which he was at that time able to^ 
procure. It is however said, that, in the September 
preceding, he had chartered two other ships, at the 
rate of 95 dollars per ton ; and because those cases^ 
happened to come to the knowledge of the Registrar 
and the merchants, that jMrice is taken as the basis or 
the calculation, although it is notorious that nothing- 
in trade is liable to greater fluctuation than the price 
of freight, according to the demand for shipping, and 
a thousand other circumstances that may affect the 
fliarket. A second material objection to the report 
18^ that the Registrar and merchants have taken the 
tonnage at the ship-builder's admeasurement only„ 
iRrithout reference to the mode on which freight is 
calculated in theEast^India trade, by which this ship 
did actually carry 504 tons. For instance^ it appears 
to be the course of this trade in Denmark, that, when 
ships are chartered by the ton, an option of estimat- 
11^ the freight is always allowed to the master to 
take it either at 2000lbs. weight, or at SJ cubic feet^ 
—-that some articles, such as sugar, tin, and wood, 
are usually charged by weight, whilst other articles 

e 2 are 
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Hie are usually reckoned by cubic feet measurement^ 
Sw." and the result is according to Mr. De Coninck^s aflBU 
j^^ jj^ — davit, that cofiee and pepper make about 1380, or 
1804. • or ISSdlb. per ton, but never so high as 1400 — that 
of cotton yarn iij cubic feet weigh only 8001b. — 
that this aiticle cannot be reckoned at more than 
800lb. — and that other goods, as well spices as in- 
digo and camphire, produced about lOOOlb. |7er ton. 
The Court asked, whether the report had been 
framed with any reference to this mode of calcula- 
tion, and on being informed that it had not, directed 
the report to be reconsidered under the observe*- 
tions, which were fully stated in an affidavit of Mr. 
De Coninck. 

On the Either pointf the Kkig^s Advocate contended 
— -,That the Registrar and merchants were by no 
means bound to adhere to the charter-party in the 
allowance of freight ; even when no imputation of 
fraud or improvident extravagance could be fixed 
upon it ; that when the price of freight was much 
enhanced by the difficulties and perils of war, or by 
a mode of navigation arising out of particular specu- 
lations of interest, ships engaging in such hazardous 
or. peculiar trade, were not at liberty to charge to 
the captors the rate of freight which they might, 
under very honest intentions, have contracted to 
receive from the owner of the cargo. That this was 
decided in the case of the corn ships, in the begiii- 
ning of the last war, and in the provision-ships from 
America, which had contracted for a profit of near 
80 per centi owing to the distress of France, but yet 
no more than a reasonable profit was allowed. That 
the course of trade in which the ships were engaged, 

ia 
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M the present case, was as little entitled to be fa- The 
vourably considered as any could be, since they had rIoVt.^ 
been engaged in a course of trade wholly unknown j^ ^„h, 
to them before, to convey to Europe the produce *•**♦• 
of the Dutch settlements of Batavia^ sdld under a 
contract which the Court had already pronounced 
to be illegal. 

Judgment. 
* Sir W. Scott. — It is agreed on all sides, that these 
cases must go again before the Registrar and mer« 
chants, to be reconsidered,' on the objections that 
are made to the mode of calculating the burthen. It 
will, therefore, not be necessary for me to say much 
on that point, or to give any precise judgment upon 
the case at large ; because if it should happen that 
they see occasion to make a larger allowance on that 
score, it is probable that the difierence between the 
parties may no longer be very material. At the same 
time I will say, that I perfectly accede to the prin- 
ciple that has been advanced, in support of the rule, 
on which the Registrar and merchant have pro- 
ceeded, that the charter-party is not the measure by 
which the captor in all cases is boimd, even where 
no fraud is imputed to the contract il self. When by 
the events of war, navigation is rendered so hazard- 
ous as to raise the price of freight to an extraordi- 
nary height, captors are not necessarily bound to 
tiiat inflamed rate of freight. When no such cir- 
cumstance exists, when a ship is carrying on an or- 
dinary trade, the charter-party is undoubtedly the 
rule of valuation, unless impeached ; the captor puto 
himself in the place of the owner of the cargo» and 
takes with that specific lien upon it. But a very dif- 

G 3 ferent 
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Tb^ feient rule is to be applied^ when the trade is sub-* 
Rmbt!^ jected to extraordinary risk and hazard, from its 



"- —^ connectidn with the events of war, and the redoubled 

Jan, I ldi| • 

ito4. activity and success of the belligerent cruizers. ^ It 
appears to me, that this is a caset>f that kind ; and 
it may not be improper to advert a little to the na« 
ture of the commerce in which this ship was en- 
gaged, in the performance of a contract, which has 
been deemed illegal, both in this Courts and in the 
C!ourt of appeal. In such a service, it could not 
but have been considered as an adventure of some 
hazard, to send sliips on a new and experimental 
ttfade, which was, in its effect, to put Mr. De Coninck 
into the place of the Dutch EastrlfuUa Company. 
l]iie Owners would naturally look for their indem- 
nification in an advanced freight, in terms, which 
might not be in any tbegree nnfair, or unreascmable 
between the parties, considered as the premiums of 
a voyage eminently hazardous on account of its iOe- 
gality, as against the rights of this country. Mr. 
De Coninck also might look for bis indemmfication to 
Ae Dutch EasUlndia Compai^, in the price, at 
wliich he had obtained this ccmtract, in consequence 
of their distress. Considerations of tins nature might 
render it a reo/and foir contract between the parties*; 
but the freiglit, as a burthen upon the English cap- 
tor^ does not come leaded with all these consider- 
adons, none of which appty to. bim. The cases of 
the com ships^ do, I think, bear a fair analogy to 
thi& case* I remember well^ that in those cases a 
paper was thrown on this table, stating the price not 
to be. unreasonably under the opinion of some of 
the: ^lost. respectable merchants of this town, that 
would be the price paid by the French con* 

signee 
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siffnee under the then distressed state of the i^ViencA ''i** 
market. But the Cojiit saici iJ»t thej mstook Ae Ju^n. 
jprjncipfe, and were deciding a question of law — viz. j^\y^ 
that the captor was in all cases bound to stand to iao«- ' 
the chartered price, if not impeached by the real 
prices of the market. The principle of that decision 
is not, in my opinion, improperly pressed into the 
present case ; and it does sufficiently c6hfirm the 
general position, that captors are not in all cases 
bound by the terms of the charter-party, though 
the)r may not be colourable, or liable to any impu- 
tation of fraud. At the same time, the Registrar 
and merchants will not depart from the charter- 
party t^ithout good Cause, and without looking bn 
alt sides for information. Something' has been 
thrown out, in argument, as if tbey had looked no 
fkifther than to the tko particular cases, in which a 
freight of ninety4ive dollars per ton hal^ appeared to 
biirebeen the fi^ight stipulated for a similar voyage 
to Copenhageih about the same time. I cannot sup- 
pose that to be the case: On the contrary, knowing 
th^ experience in matters of trade, their opportu- 
nities of information, and the strict sense which 
they entertain of their duty to the Court, and to the 
public, I am to suppose, that they look abroad oa 
all sides, to obtain alt possible informatibn that may 
enable them to do justice l>etween the parties. I 
consider their report not as an opinion, formed o)dy 
with a reference to those two casesof MnDeCbmnr^, 
but as the result of deliberate enquiries, by which 
they were led to consider this allowance as an ade- 
quate freight for such a voyage, under all the dr- 
cubstances that were fairly applicable to it Affirm- 

G 4 ing 
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^^^e ing the general principle, I shall refer the report 
RioiT. back' for their re-consideration, (a) 



Jam ilth> 

1804. 



"^TeoV"' '^HE INDUSTRIE, Rolfe. (4) 



ExptBCtt of un- npHis was a question respectinir the expences of 
pnbemeiit, how Unlivery and warehousing, viz. on whom they 



r^ -"""^ should fau: 

•cances of this 



. King's Advocate^'-^In this case there has been a 
necessity for farther proof to obtain restitution of 
the cargo, which fully justifies the seizure, and made 
it necessary that the cargo should be unlivered, and 
lodged in warehouses. The expences incurred on 
this, account can <fall therefore no where but on the 
property- — that is, on the claimant, if he obtains res- 
titution, — on the captor, if the cargo is eventually 
condemned. Such has been the practice in number- 

(a) in the amended repoft> the Registrar amd Merchants formed 
their computation according to the tariff of the East InSa Com- 
pany, for the regulation of freights in ItuBa; and allowed a farther 
•urn. On this mode t)f calculation, also a farther objection was 
taken in the Kron Prmhtj that it did not afford an adequate profit, 
not even an indemnification for the out-fit, amd other risks on such 
a Toyage.^ — That the mode of calculation by a proportionate esti- 
mate between the weight and bulk of articles was now admitted to 
be the true principle, according to the practice of the East In£a 
Company, though the allotment of weight for cubic measurement 
was greater according to that tariff, than in the calculation adopted 
in the Damth trade. That in taking this more favourable calcula- 
tion as to stowage, the report should have taken at the same time 
the rate of freight given in the Eatt India Company's trade, which 
was about 261. per ton, considerably higher than the rate allowed 
in this report. The result of these objections will be noted, whea 
they are finally coododed. (b) Late war. 

less 
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less instances, and no objection has been made to it. The 
This consent can have proceeded only from the ge- °^'""' 
BCFal understanding of tlie mercantile world, as to' "^"^j^"' 
the propriety of such allotment Since it is dis- 
puted, however, in this instance, it is hoped, that 
the Court will sanction by its decree, the rule which 
has hitherto prevailed on the general understanding 
and agreement of parties. 

On the other side, Laurence. — However many 
cases may have passed by consent on this point, the 
Court will, it is presumed, pause a little before it 
gives a judicial sanction to any such rule. The captor 
is the person suing out the commission in the first in- 
stance, and if he is at liberty to do this at the ex- 
pence of the cargo, he may, in many instances, col- 
lude with the master of the ship, and say, << take your 
vessel, and be gone,'' and thus send away the person 
whose duty it might be to claim, or at least to give 
the necessary information to the correspondent of ^ 
the owners of the cargo. The cargo will be detained 
by these means in the hands of the agents of the 
captolrs to their emolument. The captor is the per- 
son first charged with theexpence, and he cannot shift 
it off on the claimant, without shewing that it was 
4ipecially necessary for the preservation of the cargo. 

JUDOBfENT. 

Sir W. Scott. — This is the case of a cargo pur- 
chased in the colonies of the enemy, a trade exposed 
to particular suspicion, and in which the same degree 
of proof, which may be sufficient in ordinary cases, 
may not always be satisfactory, ^hen the master 
flailed from Hamburgh^ the claimants told him that 
they were the owners of the cargo, but gave him no 

instruc- 
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Tht iastructioQs to daim for them in case of capture. On 
iwpDiTRiR. being brought into this countr^ias a prize,lie claimed 



lt(MI. 



'^'^t-.V"' the ship, but not with any precipitation, or in any 
sach manner as to raise the diightest^uspieion of col* 
hision. The cai^go required futther proof: The mas- 
ter was under no obligation to stay for it, nor had the 
raptor any right to detain him, or to make a ware- 
house of his ship. When the vessel is liberated, the 
cargo must be preserved somewhere. The use of 
warehouses becomes absolutely necessary, and for 
the benefit of those ultimately entitled to the pr6^ 
petty. " Instead of being a measure likely to lead to 
collustOn/befween the master and the captor, it ap« 
pears tome to be no inconsiderable check on the 
captor, that he should have this heavy expence to 
pay, if, at last, he obtains condemnation. He would 
rather be induced to keep the ship as long as he can. 
At present I shall abstain from laying down any ge- 
neral rule upon this question, without farther deli- 
benition. Under the circumstances of this case, 
the expence apptarr to have been incurred from a 
necessity arising out of the cargo, and I shall decree 
them^ to fall as a diarge on the property, (a) 



•!'• 



^.n. 27A, , THE OCEAN, Haemsen. 



^804. 



BrUtshmtr^iUit HPHis was a casc of a claim given on behalf of Mr. 

J^*f^^^. F' ^, a Bri/wA-bom subject, who had been set- 

|o|oatefh«ti- ^jgj ^ g^ merchant in Flushing j but who, on tlie 
eviymetturet appcaraucc of approachiug hostilities^ had taken 

to remove .«»Kt* 



to remove •— rct- 

UtUtiOD. 



^ , — -"^ ~i » 

{a) Iq the case of the Peggy , March St 1S049 a similar decree 
was made, that the captor should be liable to the Marshal for tbe 
espences of apprakefDent and unltyery, bat that he should be comi- 
dered to have a demand against the goods for such expeoces, to be 
charged rateably on all the property restored 

means 
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means to remove himself^ and return to England. . '^^ 
The affidavit of the daimant stated -— that in the / , , 



month of Jnfy 1803, he actually effected his escape^ "'iJwi*' 
and returned to this country ; that he had actually 
dissolved his partnership ; and that he had continued 
to reside in Holland after the war, only under the 
detention so unwarrantably applied to all EngUsh- 
men resident in ihe country of the enemy at the 
breaking out of hostilities. 

Judgment. 
Sir W. Scott. — This claim relates to the situation 
of British subjects settled in foreign states in time of 
amity, and taking early measures to withdraw them- 
selves on the breaking out of >9i^ar. The affidavit 
of claim states, that this gentleman had been settled 
as a partner in a house of trade in Hollandf but that 
he had made arrangements for the dissolution: of the 
partnership, and was <nily prevented frota removing 
personally, by the violent detention of all BrUish 
subjects^ who Jbappened to be within the territories 
of the enemy at the breaking out of the war* It 
would, I think, under these circumstances, be goii^ 
farther than the principle of law requires, to con^' 
elude this person, by his former occupation, and by 
his present constrained residence in France^ so, as 
not to admit him to have taken himself out of 
the efiect of supervening hostilities, by the means 
^which he had used for his removal. On sufficient 
proof being made of the property, I shall be dis- 
posed to hold him entitled to restitution, (a) 



' {a) So in the Doombaagt restitution was decreed to ^. B. re- 
moTing from HoUand, of a ship and parts of tbe cargo allotted to 
Um on the dissolution of the partnership for the purpofe of his 

removal. 
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j.».^^7.h, THE ISLAND OF TRINIDAD, and its Depen- 
. dencies, wiA the Saint Damaso, captured m port, 
■ and other Ships destrin/ed, during the late war. 

Joint etptura in ^PHis was a questioD on joint capture, as to the 
t^mIo!^ * right df several ships to share in the capture of 
J^X^^^T the island and its dependencies, and also in a Spa- 
dered, not firom nisk sQuadron, capturcd by the British forces under 
tiony^opitaia- the comoiand of Admiral Harvey and General Sir 
'^■^^ Ralph Abercrombie. 

■lent to capitu- 

bte, or firom the JuDGMisNT. 

fofinal ocectttion vw*^w«« 

«f«h**K»^ Sir Wi Scott. — This question arises on the cap- 
fi!^nthucMe tuTe of Trifudad^ as to the title of the several parties 
nHS^^L^^d^^ to share in the property taken at land, and in the 
cide tint |ioint. capture of one vessel, and in the distribution of his 

Majesty's bounty on the destruction of others. The 
parties claiming to share stand on very diffei^nt 
grounds, and the question is, which of these five 
ships are entitled to any, and to what part of this 
capture. The claims are given severally on the part 
of the Alfred^ Dictator J Bittern^ Zephyr, and Pelican. 
It appears that the Zephyr and Pelican were a part 
of the force originally destined on this expedition. 



removaL The situation of Brsiuh subjects wishing to remove 
from the cottntry of the enemy on the event of a war, but pre- 
vented by the andden interruption of hostilities from taking mea- 
surea' for removing, sufficiently early to enable them to obtam resti- 
tution, forms not unfrequently a case of considerable hardship in 
the Prize Court. In such cases it would be adviseable for persons 
so situated, on their actual removal, to make application to go- 
vernment for a special pass, rather than to hazard valuable pro- 
perty, to the effect of a mere previous intention to remove, dubious 
as that intention may frequently appear under the circumstances 
that prevent it from being carried into execution. 

described 
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described as an expedition for (he capture of the The 
island qf Trinidad, and the destruction qfa Spanish Tii!moji>r&c. 
^squadron which was known to be Itfifig there. These j^n <i \i 
were tiie two objects of the expedition ; and if .1 ito4. 
could goalong with the argument, and consider these 
objects as inseparable, and as forming one integral 
capture, there might be less difficulty in determining 
oa the whole claim of these two ships. The island, 
its fort, and ammunition stores, may be taken as one 
definite collected thing ; but there is surely a great 
distinction between them, and such moveables,. as a 
squadron of ships, which might be there to-day, and 
gone to-morrow. It would, I think, be a great deal 
too much to say, that the capture of the island is 
necessarily to be identified with the capture of the 
ships. The proceeding might probably be different 
for the reduction of these two descriptions of force. 
The ships might be taken months before the island ; 
and jf the captures were at difierent times, they would 
stand on very different considerations ; and it would 
by no means follow that the Zephyr and the PeUcmi 
were entitled to share in the ships, because they might 
be entitled to share in the capture of the body of the 
island. Then what other principle is there on which 
the claim of these ships, as to the St. Damaso^ can 
be sustained ? It is said that they composed part of 
the original force sent on this expedition, and that if 
they were detached on any collateral purpose tending 
to tihe common service, they would still be entitled to 
share. I fear the facts will not bear out the position, 
since the purpose on which £heZ^%rseparatedwas, 
to chace a jFrencA privateer, which might have led her 
off to a very great distance. Can it be contended* 
that, if the transaction had taken place during her ab- 
^ sence, 
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Tbe sencQy shew<mldhave been entitled to share; Itliink 
T«iino!^,^c. oot. If the detachment hadbeenforupurposeclearly 
j^^^^ collateral,, such as the fetching provisions or ammuH 
' 18M. ' nitkm, tt might have been different; bat this is a dis- 
tmct service on which the Zephyr ^z& detached $ 
andctbe Pelican separated bystress of weather, and 
had in efiect never joined the s^adron. The ne^ 
cessaiy iacts, therefore, are not laid, on which the 
princii^e of association can be applied to their cas^ 
and itwiU be utterly impossible to sustain their claim 
on that ground. Tiien what other ground is there? 
I have already said, that the capture of the ships is 
not^ be identified with that of the island; and 
therefore if it is contended that they are entitled by 
reason of having joined the squadron, it must be 
^hewn that the junction had taken place at the time 
of the captare of the vessels ; and this must be made 
out upon dear and distinct proof, and not merely 
upon evidence of a vague and conjectural nature. 
On this point' there is indeed the evidence of a per- 
son, to whom the Court would be induced to pay 
]great attention, as, to other distinguished qualities, 
lie adds thatof amiadentirelyabove all prepossession 
fir^bias. This gentleman^ Admiral Hcanoejf^ states it 
¥/to be his c^inion, that the^e vessels must have been 
in aight on the evening before the ships were set on 
fin, and the SL Damaso was taken.'' He states the 
gffomids of his opinion^ which appear to be perfectly 
rational and just^and if supported by the evidence on 
the part of the vessels themselves, they .might have 
been very material. But the CoHrt is bound to- ex- 
pect that the being in 51^^/ should be proved by some 
direct evidence, applying tothe fact, and not merely 
by opinion, formed upon the conjectures of any per- 

8ons» 
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uns, however.respectihle they may be. The result The 

of the evidence Ai this jpouit falls veiy short of the rnw^o^Vc. 

nBceamry effect..- Mr. . fVatui says only, that Mn^hen " — 

they. Joined, they saw the remains of a frigate bura^ iim. 



ing.^' This by no means proves^ what oao be 
aidered m a presence at the ime^ whai the destruction 
of some ships, and the capture of the St.Danuuo 
took place. The manner in which the witness^ex- 
presses himself rather implies, that they had been 
already destroyed ; and it would be a construction 
veiy wild and unwarrantable to hold, that, if they 
arrivedwhilsttheashes weresmouldering, th^would 
stiU be in time. It is said, that they heard the ex- 
plosion. — » But it is a common phrase not more con* 
temptible ibr being common, that hearing is not 
SMing; the explosion of such. a body as a ship of 
war,rWOuld be heard to a stupendous distance. It is 
a well known fact, that, in the famous battle ip the 
DamnSf the explosion was heard in SL Jamss'sl'avk, 
and was Boade the foundation of a mathematical cal- 
oulation byJSir WilUam Petfy^ with respect to the 
velocity of liie progress of sound ^ so, with regard 
to the conflagration, the atmo^here would be illu- 
minated to a prodigious distance, butit would be 
ladicroos to say, that all^ who were withii) the ceacb 
of these appearano^sproduced by the fire, are to be 
taken in law as present at the occurrence itself. As 
to the St Damasoj thftt vessel was taken afterwards 
without conflagraftton or explosion, sub siientio Mxid 
suh tmebris both. Upon the whole case of these two 
ships, then, 1 am of opinion, that the purpose on 
which they had separated, was not coUateral or sub- 
servient to the general design, but divergent and 
distinct } that they were not present at the capture 

and 
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The and destruction of the squadron, and that it would 
ti^i^n^iu. ^ going much farther than the Court is disposed to 

go^ to say that they can be entitled to share in that 

^04. ' part of this capture. As to the capture of the island, 
it does appear that they were in sight the preceding 
evening, and therefore whether the point of capture 
is taken, either at the first overture for surrender, or 
at the capitulation, or at the formal signing, these 
ships were clearly present, and entitled to share in 
that part of the general capture. The claims of the 
three other ships stand on a differeri t ground. The 
Dictator and the Jl/redhad not been under thecom- 
mand of Admiral Harvey before, but had been sent 
to reinforce him, and join in the operations. Th^ Bit- 
tern had been under Admiral Harvey ^ but had been 
sent away to Barhadoes for letters and dispatches, 
not with orders to join specifically at Trinidad^ but 
wherever she could find him. As to these vessels, 
the question is. Whether they had arrived in sudh 
time, as to be present at the actual reduction of the 
island ? which makes it necessary to determine, what 
is to bfi taken as the timeof capture, whether the first 
overture of surrender on the evening before, or the 
final agreement, or only the actual signing of the ca-^ 
pitulation ^ it being equally clear, and admitted^ that 
at the first period; they were not present, at the two. 
latter periods, they were. Now, I cannot but think, 
that it would be too much to say, that the transaction 
of the evening before their arrival was a complete 
and absolute agreement, because; many things might 
have occurred to defeat such a negociation ; and it 
would, I. think, be to place an important question of 
this kind on a very uncertain footing, if the actual 
capture could be dated from the moment of the first 

overture 
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overture. Terms were to be entered into: Of ^ The 

. • 1 I • 1 11 Island OP 

these some might be rejected as too hard on one trinidad, &«; 
side, or as too indulgent on the other. The ne- j^ ^^^ 
gociation might, in the mean time be broken off. ^^^* 
A disposition to surrender was expressed on the 
evening, but a great deal of deliberation was neces- 
sary on the reciprocal propositions*. Frequent mes- 
sages passed the next day under a flag otf truce, which 
shewed that much was yet to be done. It would, I 
think, be too much to say, that the surrender could 
be considered as complete, till the next morning 
when the capitulation was actually agreed up(Hi« At 
this time the ships were certainly in sight ; Admiral 
Harvey says, <' that they were there before the sig- 
nature;" and he infers, I think, upoii good grounds, 
that they had been seen from the island, and were 
themselves within sight of the island, before they 
were descried from the fleet. The evidence does 
aflford a reasonable presumption, that they were 
there before the actual agreement of surrender; and 
therefore without bringing into discussion, how far 
it might have been sufficient to have arrived before 
the signing and formal execution of the articles, I 
shall pronounce them entitled to share in the cap- 
tore of the islandf^but not in the capture of the 
shipa which took place the evening before. 



NOSTRA SIGNORA DE BEGONA, Ybriniga. •'T.oV/'' 



T K this case a question arose respecting the contra- CoDtrtbuid rony 
band quality of rosin, going from St. Sebastian to rmilul^j'!^u!p 
the port of ^on/^^. SS^JT''^" 

VOL. V* H On 
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NoiTRA On the part of the captors^ the King's Advocate 

' bIwL^^ oontended — That it was an article much used as 

an ingredient in various military preparations, and 



Jan. 3l»r, 

1004. that it was to be deemed contraband. 



JuDGBffENT. 

Sir JT. Scott.^—Are there any cases in which this 
article has been held to be contraband, on a destin* 
ation to a port merely mercantile ? If it had been 
eoing to a military port of the enemy, I should have 
^iad no hesitation, as there are many cases in which, 
under such circumstances, it has been deemed con- 
traband.— Going to a mercantile port (a), it is not, 
I think, so decidedly of a warlike nature, as to be 
excluded from the favourable considerations that 
are applied to other articles <mdpitis tisus^. I shall 
therefore decree restitution. 



^tt?> LA VIRGINIE, CoiGNEAu. 

Natiooti ehtne. rpHis Was a qiiestion on the national character of 
^dbi^^Tn the claimant Mr. Lapierrty claiming property 

^.Ly^^t Mp^^edhy hirh in St Domnga for Bmwdeai^^ The 
penondjy pte- Affidavit of claim stated him to be an American sub- 

•eot in ot» JJo^ 

«i»v«, •hipping ject ; and m bis attestation, wfaidi was exhibited in 
fndde^ribedin' furthcr proof, it appeared that he had sailed from 
S^t^w New York to St. Domingo in September, 1802. 

Hie Dative cht- ^ 

SSJJrfT'*^^*** In support qf Oie claim it was argued-^That he 

was to be taken as a person domiciled in America, 



■ («) Samd Bonm VttiHira. Roftin,oii boaeda PtfrftfifB^^ lU^ to 
NtmtiSi restored to the owner of tlie ihip. D$q. lath^ 1747. 

diough 



1804. 



HIGH COURT OF ADMIRALTY. 99 

thou^ absent on temporary busings in the colony u 
of the enemy at the time of the shipment; that it ^"*"'"' 
did not appear how Boon he. had again returned to ^f^±^' 
America, farther than that he was there in Jugust, 
180S, when the attestation was made« 

. On the other side i7 mi« said -*• That his name im- 
pKed him to have been a native of France^ and that 
hia return to America, after hostilities^ would nM 
operate to protect this property, shipped by him as 
a person resident iu SH» Dcs/mgo. 

JUDOMSNT. 

Sir W.Scott. — I should entertain no doubt in this 
case, if it appeared that Mr* Lapierre was originally 
a native o£ France, because it is always to be remem- 
bered, that the native character easily reverts, and 
that it requires fewer circumstances to constitute do- 
ipicil, in the case of a native subject, than to impress 
the national character on one who is originally. of 
another country. If it could be inferred, that he had 
been originally a French merchant, and was at the 
time of shipment resident in St. Domingo, and ship- 
ping property to Old France, I should have no hesi- 
tation in considering him as a Frenchman. Had the 
shipment been made for America^ his asserted place 
of abode, it might have been a circumstance to be 
set in opposition to his present residence, and might 
aflford a presumption that he was in St. Domingo only 
for temporary purposes* - But this is a shipment to 
France, from a French colony, and if the person is 
to be taken as a native pf France, the presumption 
would i}^ that he had returned to his native cha#> 
racter of a French merchant. Then as to the point, 

H 2. on 
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u 

~^lftOIN1C 

Feb, 7(h, 
1804. 
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on which I say the only doubt remains, the deposi- 
tions of the master may, I think, be taken to supply 
that deficiency. He says, ''that he received the cargo 
from French merchants^ and that it was the property 
qfthe laders and other French subjects.^* This repre- 
sentation does very much fortify the presumption, 
that Mr. Lapierre was considered by the master as 
a Frenchman^ and that he was resident at Saint Do^ 
mngo on the ordinary footing of other French mer- 
chants. On this view of the case, I shall pronounce 
his claim subject to condemnation. 



Feb. 13tb» 
1804. 



THE ANNE, Bicknell. 
(Instance Court.) 



CUim 
onretcue 
•htT« ihipt not 
•ubttanOited. 



^ "i^* nPHis was a case of salvage, brought by the owners 
"^^ * and master of the Elizabeth, a slave ship, for 

salvage services alleged to have been rendered to 
the Anne on the coast of Africa. 

It appeared that theAnnehsid been in considerable 
distress from an insurrection of her slaves, but that 
this insurrection had, in fact, be^n quelled by her- 
own. crew, on the night before the Elizabeth came 
up. A second insurrection was alleged on the part of 
the Elizabeth, but not proved. On this and other 
facts relied on ii) numerous affidavits, the Court ex- 
pressed an opinion generally to the following efiect* 



. Judgment. 

Sir )^.iS'cof/.r— This Remand is made against the 
ship and a valuable, cargo for salvage, bxit I do not 

think 



HIGH COURT OF ADMIRALTY. 101 

think that the claim is in any degree supported. Tbt 



Annc. 



Two pleas are set up : First, a rescue from an in- . 
surrection of her own slaves ; but that appears to ^' ^*^'*» 
have been subdued before the Elizabeth came to her 
assistance. A second insurrection is also alleged 
of the Butlers and Lingtusters, who are officers of 
the nations of the coast, with whom they were car- 
rying on their traffic ; but this is not in any manner 
proved. A different turn is now attempted to be 
given to the claim of salvage, by resolving it into a 
a general superintendance, and assistance rendered 
to the master of the Jnne, who was almost entirely 
deprived of his own crew, and was himself disabled 
from continuing in the command and management 
of his vessel, by illness. Several of the people who 
appear to have gone on board to render assistance, 
were paid at the time. In the whole circumstances 
of the case there is not a pretence for constructing 
a claim of salvage on such services. If any rescue 
had been effected out of the hands of the insurgent 
slaves, I should have pronounced for salvage, as I Sopn» voi. 4. 
did in a former case. JPor although there may be ^' ' 
a general duty incumbent on all persons to render 
assistance to others in distress, yet when there is a 
danger incurred, and a rescue effected, it appears 
to me to be an act jusdy entitled to remuneration, 
as a salvage service. No such case is made out by 
these partiesy and I shaU dismiss the suit. 



H 3 
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ft*.i7,h. THE REBECCA> Maddick. 

1904. 

(Instance Court) 

Bottomree bona HTHis was 8 qucstion on a bottomree bond, executed 
Hirriffrt inMar^ei7fe^inl792,bytheinasterofan^«^fi5A 
d^iifiTTjw!^ vessel, to Mr. Gfuerin, a merchant in that city. The 
•uspeiKied during warntut was extracted 24th December ^ 1792, by Mr. 
not edforced da- TkeUussofij ovk the Dart of the French merchant, 
no^ i?^mpted'* Ott the breaking out of the war, the defendant ap- 
^^*[£r^ peared under protest pleading alien enemy. In 1796, 
pert of the Bri- an aus wcr was given in to the protest, and a reply to 

tish merchant, to , ,.". , ii 

whom it wM en- that auswer, and nothmg smce was done by the par- 
k^^i^*?" ties till More A, 1 803, when Mr. Thellusson continued 
dVSr^Jd" *^^ proceedings in his own name, stating that the 
?fon^Mp. ^ bond had been transferred to him, that he had paid 

the money, that the original bond-holder had become 
a bankrupt, and that he had no other means of re- 
covering re-payment of the money advanced. 

Against the bond, AmolcLand Swabeycontended^--- 
That the same objection that existed in 1793, " ^ 
alien enemy ^^^ s^plied equally at this time ; and that 
the bond could not be enforced now in favor of the 
original holder ; that the opportunity of recommen- 
cing the suit in the interval of peace had been waived; 
and that after this lapse of tipie, the other party 
wotdd naturally consider himself as relieved from all 
farther observance of justice on this demand; that as 
he' had appeared originally under protest to the juris- 
diction of the Court, it was not necessary that there 
should be a formal dismissal, that it would not be 
reasonable that the suit should now be taken up de 
nffvo on the part of Mr. TheUusson. 

On 
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XOS 



On the other side the King's Advocate and Robinson 
contended — That the interest in bottomree was in 
its nature transferrable,and had in this instance been 
regularly transferred, by indorsement, to Mr. TheU 
iussoHf in the course, of his dealings with the original 
holder ; that the first commencement of these pro- 
ceedings was in December, 179S> before hostilities, 
and when the objection of alien enemy did not apply; 
that with respect to the original bolder, as there was 
no ol^ection to his competency at that tim^ his right 
would have revived after the cessation of hostilities; 
Uiat,in the present form, the objection to thepersona^ 
standi mjudicio would be obviated as well by transfer 
to an unobjectional person, as by a removal of the 
obstacle applying only to the original holder by rea- 
son of the war existing between the two countries ; 
that it was but a question of form, whether the pro- 
ceedings, on the part of Mr. Thelbisson, should be 
engrafted on the former proceedings, or be com- 
menced denofoo; and that it was not a conscientious 
objection to be made on the part of the Defendant 
— «for whom the money had been received, and 
hM&fide converted to the service of his ship. 



Rkbbcca. 

FA. 17 th, 

laoi. 



Jdjdohent. 
Sir W. Scott. — The warrant in this case was taken 
oatiaDecemberf ITQS* by Mr. TheUusson^ describing 
himself as theagent of Mr. Guerin, a JPrencAmerchant 
now become an alien enemy, and consequently a per- 
son, on whose behalf the Court could not, on any ge- 
neral grounds, sustain the claim, or enforce any in- 
terest. This has been at all times so fixed a principle 

in these Courts, that even in cases of ranspm, which 

H 4 were 
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* 
RmccA * ^^^ formerly legal contracts, and contracts arising 
out of the events of war, the ransom could not be put 



^f iol!**' ^^ ®"^^ ^" *^^ P*^* ^f ^^^ enemy : Proceedings were 
always carried on against the owner in the name of 
the hostage suing for his liberty. It is true, indeed, 
that a'bottbtereebond is a negociable interest, which 
may be transferred and put in issue by the person so 
acquiring it. But the French merchant is the person 
. hi^re described as interested, who now stands under 
tile same incapacity as he did before, Mr. Thelltisson 
being only the agent instituting the suit in his behalf. 
There can be no doubt, therefore, that the original 
protest was well founded. The parties should have 
been dismissed, and then the action might have been 
entered on the part of the present holder in his own 
right. But this has not been done, — and now, after 
ah interval of twelve years, during all which time^ I 
am told, that Mr. TheUusson might have followed up 
the proceeding on his own behalf, I cannot think it a 
reasonable demaind on the Court, to give parties the 
advaihtagie of a stale and antiquated claim, to suffer 
them to make the Court the depositary of their slum- 
bering tights, and then to come and revive them, 
when from lapse of time it is become utterly impos- 
sible to ascend to the whole justice of the case. It is 
said, that there h no statute of limitations appl3ang 
to such a case. -^Perhaps not. Indeed there are few 
qiiestions in these courts, to which any precise limit- 
ation i^|)rescribed; but there is surely a principle of 
Kmitatidn, in tJie administration of every system of 
jurisprudence, to* be derived out of the nature of 
things, which does entitle the Court to avail itself 
'ofthe universal maxim << VigilanHbmtnondcrmienii- 

bta 
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Ims subveniunt leges.** In questions of bottomree, tim 
more especially,, the Court is bound to expect par- ^^^' 
tjcular vigilance ; because, although bonds of this ^' ^^th, 
kind are to be supported with a high hand, when 
clear and simple, they are, m many respects, things 
to be narrowly watched. Bottomree is a transaction 
which affords great opportunities of collusion j and 
therefore on the very account of the importance 
given to these bonds, they are to be pursued with 
exact attention, and with very active diligence, in 
order that the Court may have the opportunity ot 
considering them in their recent origin, and with a 
view to all the circumstances on which their honest 
validity may depend. It may, perhaps, be difficult 
to point out the Statute Law, or precedent, by which 
this enquiry is barred ; yet adverting to the con- 
siderations which I have thrown out, I do not think 
it incumbent upon me to lend the functions of the 
Court, to enforce a bond which has been suSfered 
to sleep so long, after some of the parties are be- 
come bankrupts, and a thousand other transactions 
have mixed themselves with their affiurs. The ob- 
jection is not to be considered as resting wholly on 
form : Form, in this instance, is in no small degree 
the real substance of this case. The warrant was 
entered on behalf of persons now become alien ene- 
mies. Their claim the Court cannot sustain ; and as 
to the interest of Mr. TheUusson under the trans^ 
ier, it is not such a one as the Court will, after tfao 
interval of time, think itself bound to enforce. Aa 
the parties have appeared originally under protest 
to the jurisdiction of the Court, it will not be ne- 
cessary that they should pray to be dismissed. 



I'j 



106 CASES DETERMINED IN THE 



F«t.i7ib, THE FAMA, BUTL£R. 

1804. 

NttioMi cu- a^His vWas a question respectiag the national cha^ 
|[^ to^Tt^ racter of Lomsiana^ whether it was» at the time 
I^1*y?buVnat ^^capture, Maif 1803, to be considered as a Spanish 
•letiuUj tr«n»- settlement, or as belonging to France^ by reason of 
at it wu uader the treaty 01 Ideffonso^ 1796, by which it was ceded 
the L^^^uD- to that country. The question arose on the dium 
^- of Mr. ■ . ■ ■' ■» a merchant, resident at Nem Or^ 

le^msy for pr<^rty taken^ May 180S, on a voyi^ 
firom New Orleans to Havre Je Grace. 

On ike part qf the Captors^ theKing^s Advocate and 
Jjourence. — The claim in this case is given for 
persons avowedly resident in Louisiana^ and the 
, question turns ^entirely iipon the national character 
^Louisiana at the time of capture. The vessel 
sailed on the 5i^ ofApriL Previous to that time, the 
aiBttlement had been Ceded to France by Treaty duly 
ratified, and Mr. Laussart, the French colcmial pre- 
fect, bad arrived, and taken upon himself the 
fim^tions of government, by a proclamation issued 
lhei;e in his niame <m the S6th of March. This is a 
directovertactof possesiHon, andsuffieiently implies, 
that the public authority of S^pam had ceased, and 
bad been actually transferred to France. The other 
evidence, that is to be collected from the papers of 
di^ several ships captured, coming from New Or^ 
hans about the same time, speaks to the same effect. 
Several letters mention the cession to France as hav- 
ing taken place. Inaletta^oftheSlstof^^AMr. 
writes, ^< I have availed myself of the arrival 

"of 
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^^ of our colonial prefect, to put the ship Hector un- The 
<« der French colours *' By another letter of the ISth ^'"'^^ 



Jvne^ it appears, " that the French flag was to ''«*• ^y»'». 



i^ 



enjoy all the privileges of the Spanish character 
In a letter of the 6th of May^ it appears, '< that 
** the Americans were prevented from sending goods 
<* to that port, by the cession to FrancCi and by 
** their uncertainty as to what restrictions wmld be 
'* imposed by their new neighbours^ on whom they 
•* look with jealousy." — ' In the Peggy ^ it is stated, 
12th May^ that the King of Spmi had appointed 
Commissioners for the delivery of the colony to 
the French Republic. All these passages concur in 
pointing out the French Governor, as the person 
csztrcising public authority and sovereignty there, 
and the French character as fully impressed. If the 
forms of the 5pam^A Custom*house still continued 
for purposes of present convenience, that circ9m* 
stance alone will not counteract the e£fect of oUmt 
evidence, since the exercise of public aiithorityis tiie 
main point to be considered, without enquiring 
whether every subordinate officer had arrived, and 
.whether the minute forms of every department «f 
Gkyvernment had been changed. If any farther 
evidence were wanting, it is abundantly suppli^ 
by the Act of the French Government, which, pro^ 
ceeded under this possession, to esLercise the right 
of transfer, and actually conveyed away die settle- 
ment to America by a Treaty of the SOth ofAfriL 
It may be said, that the place would then bear the 
American chaivcter ; but the answer is obvious, 
that although the treaty was of that date, it was.not 
St this time rat^dy and as the eflfect of a Treaty de^- 

pends 
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The pends entirely upon the ratification, the mere ett^ 
^^^^ gageot^ent on the part of France would not be ef- 
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^^i7ih, fectual to impress the American character, at the 
same time, that it may be taken as an act of owner- 
ship, and as strong evidence of the complete pos- 
session which France conceived herself to have ob* 
tained of that colony. 

On the other side, Arnold and Swahey. — What-- 
ever engagements might been entered into by 
Treaty, the national character of the place could 
not bedeemed to be altered, till that engagement was 
carried into effect, and actual possession had been 
conveyed under it. This is to be contended, on 
the simple principle common to all law, that pos- 
session is the substantial title of property, and that 
without thatt the strongest speculative interest is 
only a right to the thing, but not in the thing, a right 
to demand possession, but not the full right of pro- 
perty itself* Till possession was actually given, no 
cbangeofsovereigntycan beheld to have taken place. / 
On this short statement of the general law, as appli- 
cable to all property, it will be sufficient to rest the 
wholequestion as to principle. It is material, there- 
fore, to enquire what possession had actually been 
taken in the present instance. It is not necessary to 
dispute whether the whole establishment should have 
arrived or not j because here no partof the establish- 
ment could be said to have arrived, inasmuch as the 
constituent character, the person charged with the 
power of constituting this settlement to become a 
part of the French dominions, had not arrived. Mr. 
LaussarthsA been sent forward as a subordinate 

officer^ 
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officer, to arrange matters for the delivery, but the The 
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capacity to accept delivery was never communicated . 
t-o him, as the accredited officer of France for that ^:2J!^* 
purpose. A delivery to him, not authorized by some 
public commission to accept, would not have been 
a delivery in law to France^ nor have enured to the 
due execution of the Treaty. That Mr. Laussart 
found means to circulate something like a public 
proclamation, is not necessarily a proof of .sove- 
reignty ; his own letters, and several expressions to 
be found in these papers, shew that it was not so 
considered at New Orleans. One letter mentions 
only ** that Citizen Laussart had published a high- 
sounding proclamation, and that he was waiting 
to see the effect." The proclamation itself does 
not contain a word indicating that he had taken pos- 
session. In another letter it appears more obviously 
thatiie had not, from these terms, << If the taking 
^* possession had' taken place, I should have given 
'' Jlie nationality to Mr. Merrianj and he would have 
<< put himself in rule for obtaining it ; as it has not, 
** I have recommended him to go to France^ &c." 
In the letters of the Feggy^ the mention of the 
Spanish Commissioner, and of the formal possession 
to be transferred, is spoken of as a thing inJuturOf 
and as a form essentially necessary to invest the 
Government of France with the fUll and complete 
dominion. So the passages that have been referred 
to^ respecting the French flag, describe it as intended 
to convey equal privileges, as (f the possession had 
taken place, furnishing, in that expression, a neceis- 
sary inference, that the actual possession had not 
been transferred. In addition to all this evidence, 
' « there 
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Governor, in a certificate of November 1 8th, which 
^'t'J;^^' stales, ^* thBtJJ&msiana was then ruled and governed 
^ hf the Spimish laws, the cession by hi^ Catholic 
«^ Majesty not having taken places Hiat although 
'* Citken Laussart^ the colonial Prefect, had resided 
*^ inl^is city fromihe end of MafftA,fbr the purpose 
of concerting with the Spanish Government, ar- 
rangements preparatory to the delivery; he had 
^< not exercised, nor oould exercise, any jurisdiction, 
*^ by reason that the power of the Spanish Govern- 
** ment continued entire till the moment of the act 
*^ of taking possession/' On weighing the whole of 
this evidence, the Court cannot but be convinced, 
that no actual possession had taken place. As to 
what is iuud of the subsequent transfer to America^ 
that proves no more than that Framce conveyed her 
r^hC, whatever that might bcr- full possession, if 
^e had obtained so much, —or a mere prospective 
right, iG in fact, her own title was executory only, 
and not at that time^ carried into effect. 

In repbf^ the King's Advocate and Jjourence. •— 
The argument on the other side amounts only to 
thi», that no formal surrender had taken place ; but 
as to the importance ascribed to such a solemn act 
of delivery, it is not supported by any reference to 
authorities, nor is there any obvious reason pointed 
out far considering that circumstance as essential 
to determine the national character of the place. 
The substantial incidents of a French settlement are 
more to be regarded, than the mere ceremonial of 
formal surrender ^ and among the chief charac* 

I teristics 
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(fi) Salijt Grifiihit Mipriy voL j. p. 30P1 and other caset . 

hold 



lt04. 



teristics of a national establiBhment, is to be reck- i^^ 
oned that whioh appears in these cases, of an almost *'^''^- 
exclusive navigation to Horace. Could a public act W.i7«h» 
of cession be deemed more material, than it has been 
shewn to be in the present argumetit, as between the 
two contracting nations, it would by. no means foQo w 
that it was incumbent on fPthird power to acquiesce 
in all the subterfuges, by which it might be at- 
tempted to conceal the real character, and the sub- 
stantial interests of the place. -— The question has 
been argued only on the grounds of an ordinary 
transaction between the contracting powers.— 
Whereas this important circumstwce is to be taken 
into the account— That the rights of war have in- 
terposed to modify and controi4 the general rules, 
by which the question of property and national cha- 
racter is to be decided. Among the limitations 
arising out of such a state of things, one of daily ap* 
plication in this Coiut is, that if the bargain is com- 
plete, and the price paid, no delay in transferring the 
title, with a view of keeping off as long as possible 
the risk of the fieUigerent party, will prevent that 
risk (a) from attaching on him. It is the ordinary 
rule applied to shipments, made Jar the account qf 
the Belligerent party, but under an agreement that 
the neutral merchant shall sustain the risk m tran^ 
utu. Anak>gous to that collusive expedient of re- 
taining a nominal title in the neutral merchant, to 
protect goods really become the piroperty of the 
BeUigerent, would be the situation of this settle- 
ment, if it could be maintained, that l^^ain might 
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The hold a nominal possession for any length of time, for 
^^ the benefit of France^ by which France would reap 
iw. i7«b» all the advantages of a connection with the place, 
as a colonial establishment, without subjecting it to 
be considered as a French settlement. The conduct 
of the whole proceeding fully justifies such a repre- 
sentation. The agreement to cede was made clan* 
destinely by the Treaty of Idelphonso in 1796. The 
price has actually been paid in the assignment of 
territory in Italy to one of the family of Spam. Hie 
benefit of a cdonial establishment has been substan- 
tially conferred, and therefore the question is not, 
by what system of jurisprudence the Court shall 
judge of the form necessary to a complete surrender, 
bult whether in efibct iS^iom has not continued to 
hold this settlement for the benefit of France^ and 
subservient to the purposes of the French Govern- 
ment. In this point of view, whatever may be the 
qualifications which the parties themselves may at- 
tempt to put upon the actual title of property and 
national cliaracter, the Court will consider the ques- 
tion in substance, rather than in form, and with re- 
ference to the rights of war, which a third party has 
acquired in the event* 

At the conclusion of the argument, the Court 
mentioned a case of Wroughtan againstitfaim, 1780^ 
in which the question of sovereignty over a country 
ceded by Treaty, but*not actually delivered, had 
undergone much discussion. The libel in that case 
was directed to be locked up, and the Ju^ment 
was reserved. 

JUDGMEKT* 
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Judgment. Thi 

Sir W. Scott. — The present question is a general ^^**'^' 



f)he, respecting the situation, in which the people of ^^' ^7**»» 
a distant settlement are placed, by a Treaty of the 
State to which they undoubtedly belong, and by 
which they are stipulated to be transferred to another 
power. The case proceeded for a considerable time 
without dispute as to principle, on a mere enquiry 
into the fact of possession ; under an understanding, 
as I apprehend, that if possession had notheen taken 
by France, the French character could not be deem« 
ed'to have attached* The question has however now 
been fully argued as to the principle of law, whether 
the Treaty did not in itself confer full sovereignty 
and right of dominion, and whether the inhabitant 
were not so ceded by that Treaty, as to become im- 
mediately French subjects. Another question has 
also been started, respecting the Treaty of IdeU 
pkanso, whether such a Treaty made clandestinely, 
as it is said, during hosHUties, and with a provision 
that it should not take effect till afler the war, is 
not to be considered in the Kght of a fraudulent ' 
covering of French interests, for the purpose of de- 
feating the Belligerent rights of this Country. This 
latter question cannot, I think, fairly be brought 
into discussion ; nor is it necessary to decide, what 
wodld be the situation of a neutral country, deliver- 
ing up its rights to one Belligerent, and continuing 
to nurse and feed the colony for the benefit of that 
Bdligerent during the war. It is, I say, needless 
to enquire, in the present case, what rights of war 
would accrue to the other Belligerent from such a 
conduct ; because Spain^ very soon after the signing 

VOL. V. I of 
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Xhe of tfiat Treaty, became herself a party in the war, and 
^ ' was as much exposed to the attacks of this Country 
^^4** "* *^ ^^ settlements, as they could have been in the 
possession of France. It is impossible, therefore, 
^tiistSpam can be said to have lent her aid and 
assistance as a neutral Country during the war, to 
nourish and protect this colony as a colony of i^r/znce. 
On th^ return of peace, no objection in the way of 
protest or public reclamation was made against the 
Treaty on the part of this country. 1 shall there- 
fore dismiss this branch of the argument^ as not 
fairly supported by the circumstances of the case.-^ 
•The other question of law, how far fuU sovereignty 
caa be held to have passed by the mere words of 
the Treaty, without actual deUvery, was in the first 
atages of this cause 7U>t mooted. As it has now been 
iMTOught into discussion, it is fit that I should give 
my opinion upon it. 

It is to be observed then, that all corporeal pro- 
perty depends very much upon occupancy. With 
respect to the Origin of property, this is the Sole 
foundation, Quod^nulKus est ratione naiuraU occu^ 
panti conceditur. So with regard to transfer also, it 
is universally held in all systems of jurisprudence, 
that to consummate the right of property, a person 
must unite the right qfthe thing with possession. A 
question has been made indeed by some writers^ 
whether this necessity proceeds firom what they call 
the natural law of nations, or from that which is only 
conventional. Grotius seems to consider it as pto- 
ceeding only from civil institutions, (a) Ptiffetu 

(tf) Que la deliverance de la chose meme que Vou transfcre a 
autnii n'est necessaire qa'en vextii det kix dfifeflL — B* 2. c. 6. 

doif 
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4ibrf(a) and Pothier (A) go farther. All concur, r[» 
however, in holding it to be a necessaiy principle of ^*'**' . 
jurisprudence, that to complete the right of pro- ^^'^^* 
perty, the right to the things and tJie possession of 
the thing itself, should be united ; or^ according to 
the technical expression, borrowed either from the 
civil law, or as Barhejfrac explains it, from the com« 
mentatOTS on the Canon Law, that there should be 
both thejf^ in rentj and X^ejtis in re. — This is the 
general law of property, and applies, I conceive, no 
l6ss to the right of territory than to other rights* 
Even in newly discovered countries, where a title i§ 
meant to be established, for thejtrst time, some aetT 
of possession is usually done and proclaimed as a 
notification of the fact. In transfer, surely, where 
the former rights of others are to be superseded, 
and extinguished, it cannot be less necessary that 
such a change should be indicated by some public 



(a) Cela po«^, il est dair, que let conventions toutes seules snf- 
fiient pour faire passer d'une person a I'autre la propriete cona- 
deree purement & simplement comme une qualite morale, d^« 
tachee de la possession ; inais lorsque I'idee de la propriete ren- 
ierme de plat un pouvoir physique, que met en ^tat de faire actti- 
eUemeot utage de ce droit il faut, outre Paccord mutueU qw la 
chote meme toite delivr^ C'est une tuite des maximes aatureUet 
de h raisont & non pas det seuls reglements du droit positif. -» 
Ptjf, L 4« c. 9. ^ 8. 

{h) Q}Xo\<\\xyi soit de cette question traits selon le pur droit 
natiird, que nous abandonnons \ la dispute de I'ecole, le prim^ie 
dtt droit Romain, que le domaioe de propriete d'une chose ne pent 
pittff d'une perton a une autre, que par une tradition r^elle ou 
frbte de la diose, etant un principe recu dans la JariBpnidence» 
comme en oonneanent ceux, qui tant de Popinion contraire, noua 
deront nout y teinr. — PMer^ «. ^ /• 437* . 

I 2 acts. 



> 



116 CASES DETERMINED IN THE 

Tiie acts» that all who dre deeply interested in the event, 
^^^' as the inhabitants of such settlements, may be in- 
Pet*. i7ib, formed under whose dominion, and under what laws 

1604 

they are to live. This I conceive to be the general 
propriety of principle on the subject, and no less ap- 
plicable Ur cases of territory, than to property of 
every other description. 

J It will be only necessary to enquire then, whether 
the practice has been conformable to what we might 
conceive to be the trtie principle of law. On this 
point no doubt can be entertained. The Corps 
Diplomatique is full of instances of this kind: Where 
stipulations of Treaties for ceding particular coun-. 
tries are to be carried into execution, solemn in- 
struments of cession are drawn up, and adequate 
powers are formally given to the persons, by whom 
the actual delivery is tq be made. In modern times, 
more especially, such a proceeding is become almost 
a matter of necessity, with regard to the colonial 
establishments of the states of Europe in the new 
world. The Treaties by which they are affected 
may not be known to them for months after they 
are made. Many articles must remain executory 
only, and not executed, till carried into effect $ 
and until that is done by some public act, the 
« former sovereignty must remain. Amongst the in- 
stances that might be cited to shew what the prac- 
tice has been on this subject, I will mention only a 
few. On the cession of Nova Scotia to France by 
Treaty, 21st Jvly^ 166/; the act of cession, which 
purports to be made in consequence of the Treaty, 
was not drawn up till February 1668, when full 
powers were sent out to deliver up the settlement to 

the 
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ike person who should be empowered to take possessionj TKe 
under the great seal of France. — Another instance, 



which comes nearer to the present question, is to be ^jVoV**' 
found in the proceedings which took place when this 
very settlement of LotdsianavfSLS cededbyi^rfliice to 
Spain in I762. It passed by act of cession drawn 
up in solemn form, and dated more than a year after 
the Treaty itself. Indeed modern history abounds in 
such instances. If to these it were necessary to add 
the authority of a judicial recognition of the prin- 
ciple, I think the case of Wroughton against Masm^ 
to which I alluded on the former day, is strongly in 
point. That was a case before the delegates on ap- 
peal in a revenue caiLse. The Act of Court pleaded, 
" that East Florida was ceded to Spain by Treaty 
of 180S, and that eighteen months were allowed 
for emigration. Sdly. that notwithstanding the 
Treaty, the English laws continued till the Spanish 
Government arrived and received delivery from Ge- 
neral Tonin; and the formal instruments, under 
which possession was afterwards taken, were * ex- 
hibited/* The offence charged was an act of im- 
portation contrary to the British Revenue Laws, 
long after the ratificiation of the Treaty, but before 
the arrival of the Spanish Governor, and the actual 
delivery. Objections were taken to the allegation; 
dmilar to the arguments which hav« been urged in 
' the present case, viz. *' that the country had passed 
to Spain by virtue of the Treaty ; that the continu- 
ance of British possession was but an usurpation ; 
and ti^at the offence was no longer amenable to the 
British laws. If that l:ould have been sustained, 
the plea must have been bad ; but it was not so 

I 3 held. 
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Tbe held. The Court of Delegates were of opinioo^ 
^ that the contract was merely executory y and till it 



rtb. i;th, v^as carried into execution, the British possession, 
and the British laws/' continued in full force. On 
this ground the allegation was admitted. The 
cause proceeded, and went off afterwards on failure 
of proof as to the fact ; but the opinion of the 
Court, as to the law, was fully declared by the ad* 
mission of such a plea. I am of opinion, therefore, 
that on all the several grounds of reason or prac- 
tice, and judicial recognition, until possession was 
actually taken, the inhabitants of New Orleans 
continued under the former sovereignty of Spain. 
-^Then as to the fact of possession. There are 
imdoubtedlysome expressions in these letters, which 
in^ht raise a supposition, that the person who had 
aitived, had taken possession on the part of the 
French Government. A letter from 'a French Loy- 
alist expresses, " the expectation of French troops 
and a civil officer to take ^o^^e^^ion^ and make French'^ 
men qfttSf who are now Spaniards.** It is afterwards 
aaid, that citizen Laussart had arrived to take pos- 
session. A proclamation is issued by him, which is 
drawn up very much in the present tense j but that 
mode of speaking is used also, I observe, relative 
to some circumstanceswhich had certainly not taken . 
place, as " that the military Prefect brings with him 
troops, &c.'' when it is certain that not a soldier 
had appeared. From other parts of the evidence, I 
think it is sufficiently cle^, that he was either not 
the person who was charged with the act of 'taking 
possession, or that some considerations had induced 
"■ him to defer it. A letter written by him states^ 
^< if 4lie taking possession had passed^ 4^.'^ There is 

also 
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also the Convention entered in to : " That the French Th« 
flag should enjoy the same privileges, as ffthe pos- ^**^' 
session Jiad actually been taken/' These passages i>*.i7tb, 
strongly indicate that the actual delivery had not 
passed. — . Then comes the certificate of the Spanish 
Governor, accompanied by an instrument equally 
formal, from the American Consul. These are, I 
think, decisive as to the fact. They state, that Ci- 
tizen Laussart had arrived in March to make the ne- 
cessary arrangements, but that no cession had taken 
place, and that he had never exercised any juris- 
diction. On the whole of this evidence I am led 
to conclude, either that Mr. Laussart was not the 
person authorized (a) to take possession, or thai the 
act of cession had from some causes been deferred. 
In this situation of things, it appears to me, uppn 
the grounds before stated, that the colony must be 
considered as continuing, at the time of capture, 
under the dominion of Spain^ and consequently that 
these persons, as Spanish subjects, are entitled to 
restitution. 

(a) It appears from the Amtrkan papers, Dec. 13, 1803, that 
Mr. Lauisari was the person who afterwards took possession; 
'* that a few days previous to that date, the province of Lomiuma 
was, with all due ceremorial, surrendered to the French Republic. 
The Governor SeJcedOf and the Marquis De Gaaa Cahof acted 
M Commissioners on the part of his Catholic Majesty $ and the co- 
lonial Prefect, Citisen l^auttart^tM the representative of the French 
Government.'^ — From the same authority, Jan. aj, 1804, it ap- 
pears that, 20th Dec. 1803, possession was formally ceded by Franet 
to the Ammcan Governor with appropriate ceremonies. — The con. 
chiding paragraph describes the new establishment to have consisted 
principally of Frenchmen. , ** The Governor has confirmed the 
Municipality, which consists of a Mayor, Council, Secretary, and 
City Treasurer. They are all Frenchmen. The same dutks are paid 
as ilnder the old regime.'' 

I 4 
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Joint ctpmra— rpHis was a case of a demand of joint capture, on 
j^SdfSu"**' the part of the Camperdown cutter, against 
te^iM^^rtha'^ which it was objected, ** that the allegation did not 
tioM of wptuw, aver the asserted joint captor ever to have been seen 

and thftt it wm ** m 

not «Terred to . by the coptured vessel** 

have been 

known to the . * 

«Cb?tW?' On the part qftbe actual captor, tlie King's Advo- 
npturcd, th«t cote* — This capture was made so long ago as 17th 

the cUimuit WM ^ ._ '^^ \ t * i i • n i 

in chwe. — Apnl, 1800, and has been the subject of a very long 
to be*c^»b!i!ilL, litigation, without any interposition on the part of the 
du^wence/ asscrtcd joiut chaser, till the 5th August 1803. This 
the other by delay must be taken as affording a strong inference 
^ "****^ . jigainst the reality of the claim now set up ; even on 
.the inere ground of delay, a question might justly be ^ 
raised. Whether the actual captor, being 43uffered 
to proceed alone, and at a great expence so long, 
should not be protected against latent, claims of this 
kind, that were never advanced till the main interests 
of the cause were successfully established. It will, at 
least, be required that a very clear case should be made 
out to support the claim, especially as the preparatory 
examinations make no mention of such a vessel being 
in sight — The plea set up is, that the Earl Spencer 
and iheCamperdownvfere both lying in Z)ot;^ Roads, 
when the boatmen brought intelligence of the prize. 
The Earl Spencer sailed first at eight o'clock. The 
cutter receiving the intelligence afterwards, and 
learning the course that the Ear I Spencer had taken, 
followed at nine. It is alleged, that, at one o'clock, 
the Camperdotm saw thenar/ Spencer and the prize, 

but 
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but it is not averred that theorize saw thehii only that The 

the JEarl Spencer did. A fog came on, and they pur- ^^^^^^*^ 

sued their course till four o'clock. The capture was ^wd, 

made at one, as it is alleged, at the distance of about 

seven oreight milesfromtheCtimperflfo7K7i,and so near 

as to be within hearing of the guns. It is alleged that 

the Earl Spencer knew them to be in chase, but not 

that the prize had any such apprehension, only that 

they were near enough to hear the guns, and to have 

been seen at the time of the capture, if sight had 

not been intercepted by a thick fog. It is not averred 

that they were in sight at the time of capture, nor that 

the captured vessel knew them to be in chase. One 

of these facts is essentially necessary ; for although a 

joint chaser may share, though obscured at the time 

of capture by an accidental fog, such a claim 'has 

never been supported, unless when it has appeared 

that the ship was known by the enemy, as well as 

by the friend, to be in chase. 

On the other sidey Laurence. — If the facts of the 
claim can be well founded, they will not be barred 
by the objection to the time at which they are 
brought forward. Notice was given much earlier of 
an intention to claim, and nothing more can be re- 
quire. It is by no means necessary, that theparty 
should actually interpose in the litigation, inasmuch 
as he cannot be made a parity to the suit, nor is he 
subject to costs and damages, the whole proceeding 
being properly the. act of the captor. As to the 
merits of the case, it is admitted, that a ship inter- 
cepted by a fog from being in sight, may maintain 
a title to share. The. case turns, therefore, upon 
the question of joint chasing.— 

The 
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The The Court interrupted the Counsel^ observing —» 

^*"^" All that is now averred in this allegation is, that the 
Fa. aad, persons on board the Camperdown saw the prize«. 
That alone will not be sufficient, as it is a principle 
of law which has been laid down again and again 
here, and in the Court of Appeal, that a case of 
joint capture cannot be proved only by witnesses 
on board the ship claiming^ 

Laurence. — The situation of the vessels may be 
proved by the log, 

Cour/.— This allegation is given aft«r a very heavy 
litigatioUf in which the interest oS prize altogether 
has been for a long time contested in this Court and 
in the Court of Appeal. I cannot but think that at 
this late time the claim comes forward very unfavour- 
ably, after very heavy expences have been incurred. 
It is certainly not necessary for a joint captor to give 
anappearance throughout thewhole of thesuit; that 
would only be to incur additional expence. At the 
same time, it may be a great hardship on the actual 
captor, that he should be exposed to the whole bur- 
then of the litigation, whilst the question is in doubt, 
and that the constructive captor should afterwards 
come forward to share in the event, without taking 
any part of the risk, I cannot but think that it would 
be a fortunate circumstance, if the Court should lay 
down some rule upon this subject, supposing it com- 
petent to do so, that an allegation should not be ad- 
missible, unless it is given during the suit, and before 
the actual captor has fought the whole battle. The 
constructive captor will still retain considerable ad- 
vantage 
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vantage in not being subject to costs and damages ; 
because as the whole act of capture is the act of the 
captor, he is the person that must sustain it. It will 
be for the further consideration of the Court, whe- 
ther some such rule may not be consistent with jus- 
tice, and well suited to the general convenience of all 
parties. The allegation, as it now stands, cannot be 
admitted, since it has been repeatedly decided by the 
highest authority of the superior Court, that a claim 
of this kind cannot be established on the sole testi- 
mony of persons swearing in their own behalf, and 
that no sudi claim ought to be admitted. That the 
Ckanperdown should have been known to the Earl 
Spencer to be in chase, would not be a sufficient aver- 
ment, because it might be known only from inform- 
ation. If it can be alleged that the Camperdown was 
seen by the Earl Spencer, and that she was intercept- 
ed only by an accidental fog at the time of capture, 
it may support the principle, provided that fact is 
proved by the evidence of persons on board the Earl 
Spencer ; for I have already said, that the evidence of 
persons on board the asserted joint captor alone will 
not be sufficient. If this fact can be established, it 
may also establish the fact, that she was seen by the 
captured vessel, as well as by the actual captor; for I 
shall certainlyrequireboth these facts to be establish- 
ed, — one by direct evidence, the other by implica^ 
tion and necessary inference. If these averments 
can be made, the allegation may be admitted. 



Faorelandit. 

■I ■ ■ n 

Feb. QSdy 
1804. 



February 28th.— * The all^ation not having been * 
reformed, the Judge rejected the same. 
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Mar. ^ih, LA VIRGINIE, COIGNEAU. 

L804. 

^^^^^[!^ npHis was a case of joint capture on a counter alle- 
fion that the gatiou offered on the part of the actual captor^ 

•K^^«ff on • the Miranda stating, that the claimant in joint cap- 
^^ISI^'i^l^i^ tare had discontinued the chase, and was standing 
cniir dream- on a different course at the time of capture. 

•ttncM of thfl '- . 

9U9, rejected. 

On the part of the Claimant, the King^s Advocate 
stated — That it appeared in evidence, that the M i- 
nerva had engaged the enemy at four o'clock in 
the morning, but having only one gun was beaten 
off; that she dogged the prize through t^e whole 
of the day, and was in sight when the capture was 
efiected in the evening by the Miranda ^appearing 
under French colours. That under these facts, if 
the schooner did stand aloof at the appearance of 
the Miranda^ owing to her being; under I^ench 
colours, it could by no means be considered as such 
discontinuance of the chase, as would defeat the 
claim of joint capture. 

On the other side^ Laurence. — The Minerva was a 
small tender, sent out to impress men, and carried 
one gui} only, for the purpose of bringing to English 
merchant vessels. There was no animus capiendi^ 
therefore, in her first purpose, nor any commission 
by which she was authorized to make captures. 
Under such circumstances, nothing short of actual 
^assistance could: be sufficient to estiiablish a claim to 
share in prize. . It is indeed alleged, that. the schooner 
had attempted an engagement in the morning, but 

she 
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she was beaten ofi^ and obliged to keep all day out La Vmcufit. 
of gun-shot. It is not to be imagined, therefore, ""^^ITeth 
that she could be an object of terror to the enemy, »804. 
or that she could retain a purpose of resuming far- 
ther operations agiainst this vessel. The fact is not 
denied that she was standing aloof at the time of 
capture ; on the other side, it is not admitted, but 
denied^ that this abandonment of her purpose was 
owing to tlie appearance of the Miranda under 
French colours. 

Judgment. 
Sir W. Scott. — The Question to be determined is. 
Whether the aUegation^ if proved, will have the ef- 
fect of excluding the claim of joint capture brought 
hy the Admiralty, in virtue of the services of this 
non-commissioned vessel, (a) It appears that the 
schooner had maintained a severe engagement in the 
morning, and though beaten off, she had hung upon 
the enemy through the whole day. It cannot be de- 
nied, therefore, that there had been at first an animus 
capiendi ; and it is, I think, to be inferred from her 
subsequent conduct, that the contest was not given 
up on her part, but deferred, until some more propi- 
tious opportunity of effecting the capture might' 
ofier. Had not this been her intention, she would, 
have taken some other course, instead of continuing, 
AS she did, within sight of' the enemy through the 
whole day. The privateer came up, and, as it is re« 

.(a) The schooner was one of several vessels sent out by men of 
war in the Cbamul to impress men, though without any authority 
to entitle them to make prize, for the benefit of their men of 
war.— f^idfe/ijprtf Mdomane* 

presented 
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La VjRoiMit. presented in this counter allegation^ chased first utit' 
jfcr 6th, der English colours; and it is asserted, that the 
*"^*" schooner was at that time making off. It is, I think, 
highly improbable, that after having hung upon the 
enemy all day whilst alone, she should have sheered 
ofl^ on seeing another vessel under British colours 
join in the chase. Under the view which I have 
taken of the conduct of the schooner, scarcely any 
evidence would convince me of so improbable an 
act, as that she had at that time discontinued the 
chase ; or if she at all altered her course, it must, 
I think, have been owing to the appearance of the 
French colours, which it is admitted, the Miranda 
did at one time assume. The privateer afterwards 
fired a gun, and hoisted English colours; the prize 
struck, and immediately the schooner came up. All 
these facts fully persuade me, that she was in reality 
continuing the chase, and that if there was any fall- 
ing oSi it was only during the time whilst the priva* 
teer was xxvlAqt^ French colours, which, though not 
done with any view of deceit, might produce an 
alteration of purpose on the part of the tender, ow^ 
ing to the utter impossibility of accomplishing her 
design under such circumstances. The question 
being, Whether the facts alleged in this counter- 
allegation woiJd, if proved, have the effect of ex- 
cluding the tender J or rather the Admiralty in her 
right» and my opinion being that scarcely any evid- 
ence could support the averment, that the tender 
had sheered off, otherwise than owing to the appear- 
ance of the Miranda under French colours, I am in- 
clined to pronounce that this counter allegation 
could not have the effect of excluding the; claim of 
joint capture, and that it must be rejected* 
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THE MERCURIUS, Jonassen. ^f'^^' 



pV)R the purpose of avoiding disproportionate ex- Property of mail 
pences in small claims, the Court had permitted tuh^tth^ex- 
property under the amount of 100/. to be restored ^Z^i^ 
without the expence of a formal claim. ^^^^ to ih«^ 

* extent of lOOU 

refused to 100 

In this case, Arnold moved the Court to allow the S'*^^*"- 
same indulgence to a property estimated only at 
100 guineas. 

The Court said — That it was necessary to confiae 
this indulgence to some definite amount; that what- 
ever was the sum fixed, there would be always other 
sums just exceeding that, which might not be dis*- 
tinguishable in principle ; at the same time, that it 
was necessary to adhere to the rule laid down. 

Motion refused. 



THE JAN FREDERICK, Bloedorne. ^-r.'th, 

1804. 

^PHis was a question on the legality of a contract contnct in eon- 

made for colonial produce, in transitu 10 May^ mffo^X 
1803, before the war, but in avowed contemplation ^l^^f^in 
of war on the part of the contracting parties. trantUu, heW 

On the part qf the Capture J the King^ s Advocate and 
Por^ofW.— This question relates to a veiy consider- 
able quantity of colonial produce, in this and in 
other vessels, shipped as DtUch property, on board 
a Dutdi dhip and bound to HoUandj but purchased 

2 in 
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. The in itinere by M. Jonassen^ of Embderij under a con- 
FwitwcK. tract of the 10th o^May 1803. The case has been 
admitted to farther proof, and it now appears^ from 



1804.. ' the affidavit of Mr. Jonassen and the letters ex- 
hibited, that the Dutch owners first applied to him 
in Marchy under apprehension of war, to neutralize* 
the property, but that he refused } that they then 
offered to sell, and he acceded to their proposals, 
and made this purchase. The contract stipulates 
that the Dutch owners should endorse the bills of 
^ lading to the purchaser, on their arrival in Europe. 
It cannot therefore be considered as a complete 
transfer, sp as to charge the title of property. 
But, independent of that objectioQ, it is a contract 
that could not be sustained in point of law, inas- 
much as it is an established principle, that property 
cannot be transferred from the^nemy in transitu in 
time of war, or in contemplation of war. Ex- 
ceptions have been allowed in favour of particular 
transfers made on the eve of hostilities, but only in 
cases where that event has been wholly unforeseen, 
and manifestly out x>f the contemplation of the par- 
ties. In .this cas^f. on the contrary, the contem- 
plation of war, ^nd the apprehension of capture, is 
the sole fpundatiom. of the whole proceeding. This 
piirpose ^is, .^(dfnitted ; and avowed by the parties 
thems<elveS| thipiigh the whole negociation, so that 
no dilute can arise on the fact. On principle it 
comes dtf^QcUy under the authority of the Negotie en 
1" w/^' *• Zeevaar tike D(mleebar4firicainf and that whole class 

of cases. As to the fairness of such a transaction on 

the part of the purchaser^ he is. as much implicated 

in^the unneutral purposeof protecting theproperty of 

^ the 
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the enemy from. the danger of war, as' Mr. De Co^ The 
mnck was in the case of the Rendsborg^ by the same freduick. 
sort of avowal of the main object of the transfer, 



as passed between the parties in that negociation« 1804. 



> • 



On the oAer side^ Arnold and Laurence. — ^ As to 
the fact of the purchase, it is to be considered un- 
doubtedly as a real and bond fide transaction on the 
part of the purchaser, who appears to have been so 
far from lending himself to defeat the rights of war 
that he had rejected every proposal of advantage 
that had been made to him for that purpose. It is 
also a full, and complete transfer in point of law, and 
in no manner imperfect oa account of the engage- 
ment to indorse the bills of lading when they arrived. 
Such an act would naturally be required, as evidence 
of the property, and more particularly to entitle the 
parties to receive the goods from the master of the 
ship ; but it can by no means be considered as the 
substance of the transfer, or as an essential part of 
the. title of the purchaser. If the bills of lading had 
been by accident destroyed, could it be supposed 
that no title could have been made ? It is rather the 
undertaking to do further acts to secure a title than 
an essential part of the contract of sale. As to the 
other objection that has been urged against it as a 
transfer m transitu, it is to be remembered that the 
whcde.of that class of cases relate, to tranters in 
time of war, by which a new state of things is intro- 
duced ; and though the contemplation of war hag 
been brought into the argument, there is no case 
extant in which such a transfer having taken place 
b^fi)rehosliUties^ and before the character pf enemies* 

VOL. V. K piropertyt 
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Tht property, had attached^ has been pronounced illegal. 
Frbmrick. The contemplation of war, in this case, was a mere 



~ — — — mercantile speculation commencing three months 
1804. * before the war broke out, by which the individual 
chose to give up a part of his property to secure the 
'rest. If such a transaction is to be brought within the 
range of rules, which are justified only as rules of 
war, what limits will in future be assigqed to the ope- 
ration of these rules ? In the time of profound peace, 
war is at all times so far a possible eVent, that it may 
be supposed to form a part of all mercantile specu- 
lations, and yet no one would say, that the legality 
of such a speculation could on that ground be called 
in question. The rule of law has hitherto been ap- 
plied only to transfers in time of war, which intro- 
duces a new state of tilings fm: a known and definite 
period. It is the hwfir the time of war. To apply 
it to antecedent transactioBS, would be indefinite in 
extent, and most vexatious to the free speculations 
of trade* The shipment, the sale, and detention eft 
this property were all prior to the breaking out at' 
' hostilities, and therefore this contract cannot faiify 
be made subject to any such principle. 

^ Judgment.*' 

Sifa?F> &:6U. --• This question arises on parts of 
sevmu caigees put on board Dutch ships in January 
and ^bruary 1S03| ^nd brought in under the ge- 
neral embargo tmDttich property, previous to boa» 
ttlities, in the month of May. The property is do- 
cumented for the account and risk of certain estates 
in Sutinam ; and certainly, if it was not allowable 
under any considerations to aver against theevidence 

N - of 
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of the ship's documents, it must be subject .to com ti^ 
deamation as Z>t^A property* But the Court hds j^pibiol 
opiened a door to such claims, in oppositioot to the ^^ ^ 
averment of the ship's papers ; and it has don^ this, 1804. 
on a consideration of the fair course of mercantile 
speculation in- time of peace. It has even allowed 
a diange of property in transitu, by the (a) transfer 
of the bills of lading, where it had been done with<t 
out any view of iLccommodation to relieve the sellex 
from the pressure or prospect of wan In the pre« 
sent instance, there is no proof of any transfer of thd 
bills of lading, except as to one or two parcels of 
goods belonging to the widow Nobk, which do in- 
deed bear an endorsement, but whether they were 
so endorsed before or after the war it does not ap« 
pear. This alone would be sufficient to defeat the 
claim i since, till the biUof lading was: so endorsed^ 
the oontract woUldi I Apprehend, be a thing remaiuf 
lag in covenant only : It might subject the part^ to 
m action damm dati, but it would not amount to a 
littnafer, being only an ^igagement that the goods 
9lumkl be transferred when they arrived. Thut a ^ 

transfer may take place m transitu, has, I have al^ 
ready observed, been decided in two or three cases, 
where there had been no actual war, nor any^pr oSi^ 
pect of war, mixkig itself with the transaction of the 
parties : But in time of war this is prohibited as.a w 
dous contract ; being a firaud on Belligerent rightsi^ 
not only in the particular transaction, but in the 
great facility which it would necessarily introdndei 
of evading those rights beyond the possibility of de» 



(a) la tlic Tda and Klngma and other caaci. 

K 2 tection. 
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TH* tection. It is a road that, jd time of war, must be 
FRBoiiricK'. shut up ; for although honest men might be induced 
. — to travel it with very innocent intentions, the far 
1804. ' greater proportion of those who passed, would use 
it only for sinister purposes, and with views of fraud 
on the rights of Uie Belligerent This, however, 
is not a contract made in time of war ; and there* 
fore an important question is raised. Whether the 
contemplation qfwar would have the same effect in 
vitiating • these contracts as actual war ? It cannot 
be said that all engagements in the proximity of 
'war, into which the speculation of war might enter, 
as for instance, with regard to the price, would there- 
fore be invalid. The contemplation of war is un- 
doubtedlyto be taken in a more restricted sense : but 
if the contemplation of war leads immediately to the 
transfer, and becomes the foundation of a contract, 
that would not otherwise be entered into on the part 
of the seller \ and this is known to be so done, in the 
understanding of the purchaser, though on his part 
there maybe other concurrent motives, as in the case 
of the Rendshorgj such a contract cannot be held 
good, on the same principle that applies to invalidate 
a transfer in transitu in time of actual war. The mo- 
tive may indeed be difficult to be proved — but that 
will be the difficulty of particular cases : Supposing 
the fact to be established, that it is a sale under an 
admitted necessity^arisingfromacertain expectation 
of war ; that it is a sale of goods not in the possession 
of the seller, and in a state where they could not, 
during war, be legally transferred, on account of the 
fraud on Belligerent rights ; — I cannot but think 
that the same fraud is committed against the Belli- 
gerent, not indeed as an active Belligerent, but as one 

5 who 




HIGH COURT OF ADMIRALTY. 



183 



•Avho was, in the clear expectation of both the.con- 
'tractmg parties, likely to become a Belligerent, be- 
fore the arrival of the property, which is made the 
subject of their agreement. The nature of both con- 
tracts is identically the same, being equally to protect 
the property from capture of war, — not indeed in 
either case fVom cajpture at the present moment when 
the contract is made, but from the danger of cap- 
ture, when it was likely to occur. The object is the 
'same in both instances, to afibrd a guarantee against 
^the same crisis : In othier words, both are done for 
'the purpose of eluding a Belligerent right, either 
present or expected. Both contracts are framed 
with the same ammo fraudandh and are, in my opi- 
nion, justly subject to the same rule. 

Upon the general ground, also, of guarding against 
fiaud, it appears to me to be equally necessary to ap- 
ply^ the same rule to antecedent contracts of this na^ 
tore. The danger and extent of the mischief to be 
apprehended is perhaps greater, as it is the only me- 
thod by which the accumulation of colonial produce 
could be brought home. It is to be observed, also, 
that the destination is from the colony to the port of 
the mother country ; in which, with the slightest 
management, a system of protecting the interests 
of the enemy might be constructed, which no vigi- 
lance could detect I am of opinion, therefore, that 
*if the papers and letters which have been produced, 
do sufficiently establish the purpose attributed to 

• the contract,— ^ if it is proved to have been built im- 
mediately and fundamentally on the contemplation 

^of war, on the part of the seller, and that it would 

• not otherwise have fallen into the bands of the pur- 

K 3 chaser, 



. Tl.e 
Jan 

FutOIRICK. 

Afar. 9th, 
' 1804. 
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The chaser, it is an illegal contract, and must so be h^ld 
f REOMicK. oti every ground, on which, shnilar contracts in time 



■rr~7~ of war have been held to be invalid. 

Mar, 9tb» 

ito4. It remains then only to consider the evidence of 

this tact ; though perhaps a preliminary question 
might not unfairly be raised, which would have ex- 
cluded all other observations ; viz. whether in truth 
tbi^ contract was a bond fide transfer. I shall not 
think it necessary to go through these papers particu- 
larly with that view, farther than to observe, thatthere 
are passage -which do exhibit to my apprehension 
strong grounds of suspicion that it was not ^^bondfide 
contract in itself. The claim isgiven for Mr. Jonassen 
of JEmbd^ who is described to be a person of pro- 
perty, though I do not recollect the natne in the va- 
rious transactions of the lastwar, which have brought 
to our notice the names of most houses of extensive 
' credit at Embden. He seems to have been a sole tra- 
der ; as he appears, from a circular letter exhibited 
in the evidence, Vo have just fohned a new partner- 
• ship after the commencement of this transaction. 
'This large purchase' was made, therefore, on liis own 
sole credit. It appears likewise that there is a house 
of the same name at Ainsterdam, and that payment 
was to be made by bills drawn on them. I wiU not 
venture to say whether Mr. Jonassen had any con- 
nection with that libuse or not, but every body must 
perceive that such a circumstance would at least af- 
ford no inconsiderable facility to cover a transaction 
of this kind. I observe likewise that this contract 
fitan^ not only on the sole commercial credit df Mr. 
Jonassen^ \ini on his sole credit^ also, in point of ve- 
radty, since none of his clerks, nor afiy otiher persons 

associated 
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associated in the transaction, have been examined. The 
Only one pei^son, a notary public at Amsterdam^ at- fwdmkwl, 
tests, " that he perceives by Mr. Green*^ c(ypy booh ^^ . 
* * ibatJonassen^s letters were actually answered ; that i W4. 
*' he in^cted the onginal bills of exchange, and made 
*' copies of them." Mr. Jbno^^en states in his affidavit, 
** that he bought the goods for himself and Ai^|)ar- 
*< takers, (though it does not appear who these par- 
« takers are, nor whether they might not be trustees 
<< for the house at Amsterdam,) that it was a honk fide 
<< transaction, that the bills of exchange were trueand 
'' genuine, and that the letters were really dispatched, 
<< and were genuine and original** The magistrates 
by whom they are authenticated, certify:, <<that as 
*< XheywereexhiUtedXo them, and bore the post-mark, 
" they could not refuse to certify that they were true 
<' and genuine/' This is the whole guarantee thatig 
offered of the actual occurrence of such a transac- 
tion, except the production of the letters themselves. 
I cannot but think that this proof would be very insuf^- 
fident to entitle the party to restitution. Other per- 
sons are stated to be partakers, though it is not shewn 
who they were, nor whether they were even known 
U>MxJfonassen. Thathisaffidavitaloneshouldbe suf- 
ficient to authenticate the whole fairness and reality 
of this contract, would be too much to maintain. . 
It is material, however, to observe the manner in 
which the transaction begins. The King's Message to 
Parliament of the 8th of March, 1803, cotdd not but 
have produced a considerable seiisation on the ConU^ 
nent. The first letter that is exhibited is from the 
ow^er^ in HoUan^^ q£ ^e 2Sth JSIarch^ and seem9 to 
be introduced chiefly for the purpose of she wing, that 

K 4 there 
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The there had been a commercial connection between the 
Frkdmick. parties before, though it was reduced to a very Ian- 
j^^ ^ guishing state : To this letter no answer is produced. 
1804. ' The fir^t letter of Mr. Janassen is of the 12th of 
Aprilf written in answer to one of the 9th, which 
was an answer to one of the 1st, written by Mr. 
Jonassen, though that letter is not produced. It is 
not improbable, that this letter of the 1st, might 
have thrown some light on the real character of the 
contract^ as containing some observations on the ne- 
cessary Bteps to be taken, in conducting such a trans- 
action in that criticd situation of afiairs ; as in Mr. 
De ConincVs case it may be remembered, the first 
invitation ^me from him. In the letter of the 9th of 
ApriU the Dukh Owners advert to the uncertain 
prospecit cf affairs, and ask, if they can get goods 
'coming from ih^DutchciAorAt^neuiraUzedj by which 
expression they must I think be undefstood- to point 
explicitly to a state of war. The answer of Mr. Jo^ 
nassen is materiiJ, as it at least shews that the con- 
tract took place under an avowed necessity on the 
part of the Ditteh owners, arising out of their appre- 
hensions of war. He writes to them in these terms : 
*< Your apprehensions are just, but you must not 
*• flatter yourself that it will be sufficient merely to 
" neutralize the property. The English have shewn, 
^* during the late war, that they knew how to dis- 
" cem property neutralized from that which is really 
^* Prussian. For my part, I will have nothing to do 
** with such transactions, nor do I believe, that any 
^* respectable house in Embden will be found to en- 
^* g^^ in them/' Thope that this could be no news, 
that no house of reo/ dignity 9Xid, true credit would 

engage 
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engage in such a system of fraud and perjury ; tim 
though one hardly sees how the credit of ^e house tm^ick. 
was of any consequence, since nothing more was 



wanted, than a mere neutral name to hang to their i804. ' 
goods. He goes on : **/ cannot serve you.^^ On 
which, I cannot but observe that they had not pro- 
posed it to him ; they had merely asked if it could 
be done at Embden. Then comes something which 
might perhaps, in its references, be not immaterial : 
^< If I can render myself usefid to you in any other 
** tnannerf I shall be happy to serve you.'' Whether 
any thing had passed before, I am not authorized to 
say; but it is not improbable that this might relate to 
some other proposals which he had held out In the 
answer to this letter, the persons in Holland write : 
** We have the greatest satisfaction, in finding that 
<« you decline to neutralize.*' 1 say again, they had 
never asked him to undertake it ; they had only de- 
sired to be informed whether it was feazible at his 
place. Surely such inconsistencies betray strong 
marks of a correspondence not genuine. The letter 
goes on •— " since neutraUzing is not possible, could 
*< not the goods be sold at your place after shipment, 
*< to secure us against a total loss ?" Can there be a 
more explicit declaration, that the seller was led to 
enter into this transaction, only as an expedient to 
save his goods from the danger of war, which he 
considered as imminent and certain ? This letter 
was written on the 9th of Aprils and was received 
on the 1 2th, and on the very day of the receipt does 
Mr. Jonassen take on himself this large contract, or if 
there were other partakers, who do. not appear, it 
would not be less extraordinary, that with so short a 
; time 
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'A* time for deliberation with them, Mr.Jonassen should 

Jam 

Friouucs. take on himsdf the responsibility as the principal at 



^ leasty and as the only person who appears to have 

1S04. H^een known to the sellers in this transaction. The 
next letter is from Amsterdam, and mentions advices 
received of the shipments from Surinam. It adverts 
again to the prospect of pi^c affidrs, and says, << As 
<^ no reliance can be placed on our underwriters.'' 
There was an end of insurance, then, that is ob- 
vious; the owners were insured against sea risky but 
not against the chance c^ war -<- against that there 
was no one to be found who would insure them. They 
then proceed—- '< these circumstances alone induce 
«< us to accede to your proposal,'' and mention is 
made ** that Mrs. Nol^ would be glad to enter into 
<< the same engagement/' This letter was received 
on tiie Sd of Ma^y as it appears from the indorse- 
ment. On the very same day Mr. Jonassen answers 
it, professing his willingness to engage in the con- 
tract. The next letter from Amsterdam^ of the 7th 
of May, mentions, that as this is a business which 
requires dispatdi, our partner, Mr. /t^^— -, will pro- 
ceed to your place to terminate the business with 

you. At this time Mr. JR , had not set out. On 

the 10th of May, Mr. Jonassen writes in answer to 
the letter of the 7th, giving notice of Mr. R ■ ' s 
arrival, and states that they had already been treat- 
ing, but had not come to any agreement. On the 

same day, Mr. R writes to his partners in Hol^ 

land, ^* that there was no time to be lost, that Mr. 
** Jonassen was very tenacious;" yet, strange as it wUl 
appear, the contract was drawn up in all its forms, 
bearing date on this very day, when both parties re- 
present 
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present themsdves to be stiU treating, but at vari- The 
ance in their terms. I cannot say that allth^ mirir fuohiick. 
not positively have taken place as it is representedy M^.9dk 
but added to the other features of the case, such an ^*^* 
apparent precipitation in the most material partof &e 
negociation does, I think, very considerably heighten 
the improbability of the traDsaction. Therearemany 
other passages on which similar observations might 
be made unfavourable to the reality of the contsract : 
There are still more that might be produced to shew 
the repeated acknowledgment of the parties, that 
nothing else Uian an absolute necessity arising from 
approaching hostilities couid have induded theJ^snfcA 
* owners to sell, '' They are congratulated on Aocm^ 
^^ sat?€d a part qf their property/' In short, it would 
be only to consume time unnecessarily, if I were to 
particularize all the passages that tend to establish to 
a demonstration, that the contract was made only as 
an expedient for avoiding the consequences of war, 
which both parties considered as inevitable. This 
is sufficient to support the principle which I have 
ventured to lay down, that the same rule of law is 
to be applied to such contracts m tran^tu, made in 
anticipation of war, as are applied to similar con- 
tracts in time of actud hostilities. I have already 
adverted to some unfavourable observations that 
might be made, as to the reality of the transaction. 
On that part of the case it might also be farther ob- 
served, that the property was to have gone into the ^ 
hands of the seller, where the whole agroenient 
might have be6n rescinded } that this circumstance 
would very much £ac3itate the cover of fraud ; at 
the same time that it do^ perhaps, the ow some de- 
gree 
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The gree of improbability on the transaction, that a fo^ 
ftttbmcK. reign merchant should engage in so large a purchase 
with persons, who were, nevertheless, to take the 



3iat, 9thy 

1804. actual possessidn of the goods, though he appears 
t6 have had but very sletider dealings with them 
before. The letter which opens the transaction is 
not produced, and there are many other things 
which might induce me to suspect that it is not a 
real and genuine transfer. But taking it to be a 
bondjide contract, yet being formed in transitu^ for 
the purpose of withdrawing the property from cap- 
ture, it does intimately partake of the nature of those 
contracts, which have in the repeated decisions of 
this, and of the Supreme Court, beeti pronounced 
null and invalid } iand I pronounce this property 
subject to condemnation. 



Ma.. 13th. JUFFROW CATHARINA, Hansen. 

1804. ^ 

^^°" rilil— 'Y^^^ ^^^ a case respecting the due application of 
Uce not pro. ' a liccncc, for the importation of certain raw ma- 

^^le co^ terials from France^ viz. whether a parcel of lace 
JJ^^Jjf^the co^d be held to come under that description. 

•itoation of the 
paniM and the 
ciicaoMtince of . JUDGMENT, 

h^ia^^f^ Sir W.Scott. — This lace was shipped under an or- 
lSh*o« **o^ der given before hostilities j and it is argued on the 
portunity of pgrt of the captors, that lace is an article which can- 

coantennending. *,,,,*■--'• « •» i 

_ Rettitadoii. not bc mcludcd under the terms raw materials ; thai 

no protection can be derived from the licence, and 
that the original order ought to have been counter- 
manded 
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manded at the breaking out of the war. Certainly The 
if a licence is to be deemed necessary, it will be dif« cat^aI^a. 
ficult to say that the particular licence alluded to 



in the present case can avail to the protection of 1*804. ' 
this shipment* But there are some considerations 
applying to the manner in which this shipment had 
originated, which may entitle it to more indulgence. 
It appears that goods were sent out from this 
country to Flanders^ and that an order was given at 
the same time for a return of certain other fo- 
reign articles, and among the rest for this lace. It 
seems, that when an order is given for lace, it is put 
into a state of preparation, ^and that more time is re- 
quired to countermand an order for this article than 
for others on which less labour and preparation is re- 
quired : It is a work of long and slow process, in 
which advances must be made to the manfacturers ; 
and although the demand on thataccount against the 
merchant would be suspended during hostilities, it 
might be difficult to relieve the British merchant 
from the demand, when the foreign correspondent 
was rehabilitated, and restored to his right of action 
by the retium of peace. It is to be remembered also, 
that during the present hostilities there has been a 
more than ordinary difficulty in cariying on any cor- . 
respondence with the enemy's countries — a cir- 
cumstance for which the Court has in other cases 
thought it not unreasonable to make some allow- 
ance. It does not appear that the party had an 
opportunity of countermanding ; and although it 
would have been more satisfactory, and a more 
guarded proceeding on the part o£ the British mer- 
chant, to have applied for a licence for the special 

importation 
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The importation of this article under the circumstances 
ca^wImma. <^ his case, there are wfficient considerations to in- 



duoe the Court to think favourably of this claim. 
1M4. ' There seemsio have beeano intention to disseiiri)le: 
it was owing te the erroneous conception of the 
enemy's shipper, that this article was put on board 
to take the ^benefit of a licence that had been pro* 
cured for other articles in this vessel. It is there- 
fore in this point of view distinguishable from Mr. 
Hanhey*% case^ in which the shipment waa made 
herejT where the party h4d still the dominion over the 
goodsi and thepower to stop them firom proceeding. 
Here the dominion was in the enemy's shipper^ 
under a discretion reposed in him by ciders before 
tfaewar^ and which the importer is not shewn to have 
had any opportunity of countermandmg. I wisb it 
to be understood, diat by this decree the necessity 
ci obtaining a Hcenoe, ia not in any degree relaxed* 
On tl» contrary, this Court cannot sidiciently in- 
culcate the -duty of applying, in all CjE»es, for the 
protectimi of a licence, where property is to be withr 
drawn irom the country of the enemy : it is indeed 
the' only safe way in which parties can proceed. 
Without meaning in the least to weaken the force 
of this obligation^ I think the claim, under the par- 
ticular circumstances of this case, is justly entitled 
to the fiivoraUe considerations which I have Uirawn 
out, and I shall direct this property to be reistored. 



• * ••' 
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THE WILHELMSBERG, Lubbbn. Mot. leu,, 

1804. 

rPHis was a question of costs and damages, owing Cam>mim$ fort, 
^ to the neglect of the captor not bringing the At'h^<^. 
vessel into what could be reasonably termed a con* ^* "f ««<^ 
wenient port^ under the Prize Act. *** ^**«<*« ^^ 

^ port! to which 

tiicj bring vettels 

Judgment- &r •cij«d.c«io,i. 

Sir W. iSiCotf.— This ship was seized on a voyage 
from Amsterdam to Archangel^ under a suspicion, I 
presume, of Dutch property. She was going in bal- 
last to bring a cargo to Amsterdam^ and appears to 
have been very much in the habit of GtUch trade, 
particulstfly during the war. On these >nd other 
grounds, it could not be fairly denied that there were 
circumstances to justify the seizure : but thesecond 
act of sending the vessel to such a place as Shetiand^ 
is not so defensible. The Prize Act undoubtedly 
gives the captor some latitude on this subject : he 
is directed generally '< to send his prize to some con* 
venient port.*^ Shetland canmri;, I think, be con- 
sidered in any manner m such a port. It is a place 
where the captor cannot get advice y much less can 
the claimant learn in what manner to proceed, or 
where to resort for justice. The captor is certainly 
not justified under die Prize Act to select anjf port 
that he pleases. It must be a convenient port, and m 
that consideration the convenience of the claimant, 
in proceeding to adjudication, is among one of the 
first things to which the attention of the captor 
ought to be addressed. If the vessel had been sent, 
in the first instance, to Leith^ or Berwick^ or to any 

of 
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Tha 

WlLHILMt- 

wio. 
1804. 



of the principal northern ports of this kingdom, the 
consequences that have .arisen in this case could 
not have ensued. The papers were brought in on 
the 9d of Atdgustp but nothing more was done till 
the ]6th« — In the mean time» the vessel was re- 
moved to LeiffifBOkd on the 23d of August an offer 
was made to release. Surely it cannot be main* 
tained, that no damage had accrued at this time, 
when the ofier was made. The master swears, that 
he could not obtain his papers, and. that it was too 
late in t^e year to prosecute h^ voyage to ArchangeL 
The offer itseems was rejected, on this account, and 
because there. was no reservation of costs and da- 
mages, which might, very prudently, and in most 
cases very safely be made. I cannot think that the 
neutral master acted in any manner improperly, in 
dediniog such jan offer, being only told, to go about 
his business, and fliat he would hear no more of the 
matter. To release a vessel in this summary man- 
ner^ without her consent, after she was once brought 
in, would be contrary to the directions of the Prize 
Act Upon the whole, considering that the Court 
is called upon to beat down and discourage the 
notion th{tt captors may carry their prize wherever 
they please^ and that the injury, sustained in this 
case has proceeded entirely from that mistake, I 
shall allow oQe.month'ademurrage, and the expencea 
of the preaent hearing. 



. , ' - 






#• 
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THE DRIVER, Cashman. Apu 179.^5^. 

^pHis was one of the Cape Nicola Mole cases, and R«gittm'i »- 

now came on upon objection taken to the report ^Si^mM^^ 
of the Registrar and Merchants, viz. that in estima- tS^,^^ 
ting costs and dami^es, they had allowed interest ^•J!^^^ 
upon interest* mcfrhtntttwo 

ytafibe f o T M 
Esptneciof 

The Registrar said— That they did not usually SSt?^ 
allow interest upon interest, but that the nound of •^ ^T^t^r 

'- ^ . not chafgeablii 

the present report ,was, that the account had been m the dthumi. 
made up two years 1^, and that from that time 
they had allowed interest. 

Jl/JDOVEHT. 

. Sir ^. &otf.— This is one of that unfortunate 
class of cases from Cape Nicola Mole^ in which this thm ajdah- 
Court has felt itself under the necessity of decree- ^!^.^^' 
iqg restitution with costs and damages. The repert ^'^^ 
4)if the R^istrarand Merchants was made, and if not 
objected to, it was to be taken as confirmed. No 
objection has been taken^ and therefore it must stand 
confirmed. Some short time is, I presume, usually 
idlowed for payment ; but here the matter has been 
•ill^nded for a considerable time, owing, as I am 
informed, to an appeal that was entered on the part 
of the captor. Tiie usual rule undoubtedly is not 
to give interest on interest, but when interest has 
been given, and the account is made up, the interert 
then becomes principal, on which it b not unreason* 
able that farther interest may be decreed, similar to 
what is done in the Court of Chancery. Some time 
is to be allowed for the convenience of payment : 
for that, aiid for the confirmation of the Registrar's 
VOL. T. L report. 
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The reportt I shall allow a deduction of two months, 
'^"' and confirm th^ report as V> interest given from 



^^frii IT Bt2iih, two months after the report was brought in by the 

1804. 'Ti • ^ V O / 

Registmr. (a) 



^aoib, THE BRIG luOUIS- 



Prii«,a|fot> npHis was one of the Cape Nicola Mole cases, in 
^rS^^ * w^hicbia muotioa was made on the part^of Messrs. 

i^%^ WiVU ai^ Water home, as agents of the captor, that 
dM^ in tb«ir j^^y^ might be dismissed, oq a statement that they 

bad given a bill for the ampunt of the money in 
their hands, and that the bills bad been paid. 

Ccfntra Laurence prayed— That the Court would 
decree them to pay interest, and the costs of the 
IM*oceeding« 

Sxoabejf^ in rephf.-^ The ci^tors may be liable, to 
interest, but how far their agents can be held liable 
in this Court, is a question now depending in pro- 
hibitipn (6) before the Court of King's Bench, on 



* • 



f. .1 I ■ ' I ' M f t UT 



. {a) In this case, dn a former ^j^ (13th March. 180^); l))f 
Registrar had aiked by whom the eiqpeoce of poundige vrat tq b^ 
born*, whether hj tbt claimant or the ci^tor under a decree of 
coats sad damages?- Cbarr.— I think a party having a decree (or 
costs and damages, is to be protected against theexpence of poimd- 
^c^. An express decree of costs and damages, must go to evc|P|' 
thhigin the way df compensation* So in other cases, that are not 
casesof costs and damages, bnt where the captors are the persons 
soing ont the commission, the poundage is paid by them. 
' (k) In the case alluded to (the iV/^, Dams)^ the Court of Ap^ 
pepJ had made a decr^ of iotpaest i^gainst the agpits« On prabibi. 
tion brought Jn^tjia Court of I^jn^ J^cnicb, . i;h^ Court J|^ tha^ 

the 
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an order to that e€^t made on these parties in the Ut 
Court of Appeal. It is prayed therefore that this °'"^^"' 
question may stand over. Jfru to^, 

•^ 1804. 

Qmrt. — It will be understood thjrt, if the Court 
before which the prohibition is depending, shall hold 
that i^nts are properly liable to interest, under the 
decree of the Prize Court, I shall hold that liability 
to attach on Willis and Waterhouse in the present 
case. It would be the greatest hardship on the cap* 
tors, to throw the demand for interest on them, 
when the agents have all the time had the use of the 
money, merely because it has happened that die 
monition was first taken out against the captors, (a) 
As to the expences, they have been incurred prin* 
cipally by the indulgence that has been shewn to 
these' agents, fpr the accommodation of their affairs, 
4ad they muM fall on them. 



THE URANIA, Walkeiu May i.t. 



1804* 



nrms was a case, on the admission of an allegation AiitnUta 
^ of joint re-capture, on the part of the King's Sl^l^/J^^i 
ship, pleading the affidavits of some French sailon? Jo^nt ctBtnn by 
Who were on board the recaptured ship. The re-^ rejected. 
capture was made by a non-commissioned vessel, 

and proceedings were first instituted on the part of 

. • ' • ' . .. 

tbe jmrifldictioD of the Prize Court exercised over the Proceeds and 
<Mfer theageots, wha bad' been in pottesaion of thote prbc^iedi^ 
was well foQoded. H^iOu^gahut tie Cammummri of j/fpeal i$ 
Prize Cmees, Eastir Term, 1804. JEaH. R^. ^ 

{a) In die case of the PeUf^ the«fir«t decree of the Locda of 
Appdd for intiefeft was against the capton. 

L 2 the 
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The the Admiralty, as for droits of Admirakyi but were 
"•^'"^- diacontmued. The Lo^al Briton afterwards ap- 



i% ut» peared demanding salvage in her own right. 

In support qfthe allegation^ the King's Advocate 
and Arnold. -^ The first point, which appears one of 
considerable importance, is whether tiie non-com^ 
missioned vessel has any persona standi before the 
Court. In the case of an original capture, she could 
not mfiintain an interest in prize. In recapture also,, 
which partai^es intimately of the nature of prize,- the 
same principle seems equally to bar the non-commis- 
sioned person from maintaining a suit for salvage ; 
and, it is presumed, that no instance can be pro- 
duced* ia which such an interest has been pro- 
nounced f br« ^ 



r 



Cbfcrt'-*-Surely ft distinction' has been always held 
IB' cases of salvage. There must be many cases in 
which the claims of non-commissioned persons have 
iieen^ allowed for salvage^ oa retaking property out 
of the hands of tSie enemy. The words of the Prize 
(•) ficcL. 99. Act (a), appear to me clearly to recognise such a 

practice 4 which direct salvage to be paid on recap- 
ture iff his Miffestff's ships qfwar, or any privateer^ 
.. or other ship -or vessel or boat under his Mqjes^s 
protection and oi^ctrmce***-- Objection over-ruled. 






The Kmj^s Adoocate. — ^A second question turns 
upcm the form of proceeding. The claim for salvage 
was first instituted 00 the^ part of Uie Admiralty by 
affidaifitSt and at that time the joint captor prepared 
hifiself in the same way,^ by taking the affidavits 
whicl^arenowoAMPed. The pMctor of the Admiralty 

declined 



IIIM. 
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d^ned to proceed farther ; and the non-commifl^ tIm 
fioned captors have commeDced a suit, on their own ^*^*^' 
behalf, by plea and proof To this the joint ciqptor ^;^'^ 
has nothing to oppose but these affidavits, as the 
JPrewh crew have all left the kingdom. Whilst the 
cause was first proceeding in the form of affidavits, 
the joint captors were justified in relying on these af- 
fidavits, as sufficient evidence. It is hoped therefore 
that the Court will> under the particular drcum-* 
stances of the case, think them still admissible, and 
allow them to be pleaded in this allegation. 

On the other side, Zotirffice.— Whilst it was uncer- 
tain whether some part of the cargo might not be 
Droits of Admiralty, the Proctor of the Admiralty 
gave an appearance, and took one or two affidavits, 
but soon declared that he proceeded no farther. 
We are called upon to propound our interest, and * 
in doing that, are in no manner bound by the mode 
in which the Proctor for the Admiralty had pro- 
ceeded. The cause must go on in the r^ular way. 
These voluntary affidavits canBOt be received^ 

Judgment. 
Sir W. 5co//.— -There is a fact pleaded in this alle- 
gation, which, if I understand it r^htly, may be very 
material. It is stated, <* that when the Glenmare took 
possession, there was no British seaman on board, ej*- 
cept the^rst and second mate qfihe Loyal Briton, who 
deJioered the papers to the qfficers qf the Glenmore, 
"wUh an intimation ihat the British Registrar was on 
board the Loyal Briton/' If that is a true represent- 
ation, there could be no want of evidence ; as Uiese 
mates might be examined. With regard to the na- 

L 3 ture 
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"Zl"' THE ZACHEMAN, Keabpliek. 



ItM. 



SiPtdidiTmijr. frnis was a case on the detention of a SivedhkaYiipp 
aSiMdMhthip with a cargo of iron and 1200 barrels of tar» 

^2^^° '^t taken on a voyage from a Swedish port to Roch^fbrt. 

ofpre-cmmioiior 
a ciigo of tar. «■ 

TbrMWMktdf The Kinf^s Advocate ^tsAjdA — That the ship had 
4^ diraeud to* been offered to be restored ; that the cargo being 
^Ij ff^ ^ ^^ tar, consigned to a port of the enemy, had been de- 
tained for pre-emption } but that the offer was at 
lastdeclined on the part of Government. 

On the part qf the Claimant, Laurence stated ~ 
That the vessel had been taken so long ago as 
March ; that compensation was due for the deten- 
tion under the second and third articles of the late 
convention with Sxveden. 

In repfy^Jhe King's Advocate andRoImson. — The 
captor in this case has done nothing but what was 
perfectly justifiable. To detain and send in a cargo 
of tar, bound to such a port as Roch^fartf was an act 
of duty, which he was not at liberty to omit. The 
(a) 95th jmi^, very Treaty («) referred to» seems to indemnify the 

captor in tiiis instance* by the distinctions made in 
the second and third articles, between cargoes of this 
land bound 4o neutral ports, and those going ti> the 
port of the enemy. In the former case it is pro- 
vided, '* that if a cargo bound to a neutral port is 
** brought in, on suspicion of a destination to the 
*^ port of an enemy, and it afterwards appears that 
^ the destination was actually to the neutral port, she 
'< shaU bftrestored with compensation,'' &c. that is, 

aa 



1108. 
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as against the captor. In the next article, the case of Th* 
iuch cargoes bound to the port of the enemy, is pro- ^^^"'*^''' 
vided for. It is there considered as a case of pre- ¥^ i*^* 
empHon^ in theexercise of which, ihebringingm must 
be justified as a preparatory step, and if any delay 
takes place, it is obviously not to be imputed to the 
captor, who is by that very article of the Convention . 
virtually authorized to bring in such a cargo. 

JuOOlCSKTf 

Sir W. Scott. -^1 have no hesitation in pronoun- 
cing that the sdsurein this case was perfectly jus« 
tifiable. In the case of a ship carrying such a cargo 
as tar to one of the ^eat naval arsenals of the 
enemy, it was not improper to bring in for enquiry 
as to the fact of property, whether it was going 6b 
the private. account of the neutral . merchant, or 
under a contract with the Government, by whidi 
those arsenals are more usually supplied. The 
captor had therefore a perfect right to have the 
formal papers verified. In bringing in, and taldng 
the d^psitioiM,' the captors were in my opitiion 
perfectly justifiablei That being done, the e£bct 
of this evidence ought to have induced them to 
consent to restitution .-^Then^ comes the questiotl 
<rf* pre-emption. In the Convention lately entered 
into, this Country has been induced to waive its 
former right of forfeiture, for tfiat of preemption, 
which iS^it^^feii has admitted, and I think in tenQS 
which do warrant theconstruction put upon them, jn 
argument, that they justify the bringing in. As to 
the exerdae of the right <^ preemption, if particular 
orders from Government are necessary, t appre-^ 
hend, that there is some mode in which those orders 

can 
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The can be expeditiously obtained. The term^ of the 
ZACHtMAfi. jygj^fy gg^jjj jQ relate principally to the time taken 



May lit, ifi unlivery } but if the ship is detained as a ware- 
bouse, under any uncertainty aes to the intention Mf 
GoYernment, the eqpnty of the Treaty will, I think, 
extend also to such ^letention* The ship was brought 
in on the SOth of March^ the claim was ^ven on the 
87th, and on the 81st, t4ie offer of restitution was 
made. Since that time, there seems to have been 
some delay. In the present case, which is perhaps 
the first that has arisen under tlie Treaty, and one 
of not the most favourable complexion, I should be 
unwilling to press these considerations to the ut* 
most : but I wish it to be understood that cases of 
this description must be conducted with great teii* 
dd^mess to the neutral interest, and that as little time 
m possible must be lost in deliberation. Some de- 
murrage must be allowed, but not i^ainst the ctp^ 
Mrs in this case. I shall aUow three weeks demui> 
ragetobepaidby His Majesty's Government; a&d 
I wish that the Admiralty may be apprised, that 
ttiMler the Trea^ which now exists^ matters of thia 
kind must not be kept rabject to long negociatiem* 
sitice it is not less expedient for the purposes ci 
justice, than for the interests of all parties con- 
oemed, that a profaipt answer should be returned^ 
as to the disposition of Gk>vemmrat to avajl itself 
of the ri^t of pre-emptioti« 
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THE SISTERS. 

(Instance Crart.) Myuth, 

t 
I 

'"FHis was a case (a) of possession, brought by Mr. ^^£^ 
Chamoch against Tubbs^ the asserted owner in titiestiiireflMin. 
possession, under a transfer irom Marsden and in hepoMmicm 
Company, for whom it was suggested that Chamock ^e^lup|l)2fed 
had made the ori^nal purchase. *" ''^i^ ^ 

or an auaied equi- 

table iatentt In 

On the part of Mr. Chamock^ the King^s Adv(h 
cate. — Several transfers are asserted to have taken 
place with regard to this ship. In the first instance, 
Mr. C/r^mocArwas the undoubted purchaser, under 
a sale by the Marshal of this Court. He paid the 
purchase money, and obtained a bill of sale, which 
establishes the legal title in him, unless it can be 
shewn to have after«'ards passed from him by any 
legal transfer. The plea set up on the other side is, 
that Chamock made this purchase as agent for Kirh 
patrick^ and actually delivered possession to him $ 
that Kirkpatrkk afterwards sold to Marsden^ and 
Marsden to Tubbs the defendant in this suit Hie 
parties are many of them become bankrupts, and 
the whole of these subsequent transfers seem to 
have passed by accommodation bills, and merely to 
give this vessel the colourable character of an Ame^' 
rican vessel, to enable her to engage in some course 
of trade, in which she could not legally be employed 
as an English vessel. The case on behalf of Mn 
Chamock is^ that he is the holder of the legal title 

! ■■■ ' ■■ ■■ii-.-. , turn 

(if) Supra, YfA. 4. p. ^75. 

in 
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The in the bill of sale ; that in sending the vessel to 
UTEM. Xirkpatrick at Liverpool^ be meant to transfer her 



Mgy laib, Qujy provisionally, incase the purchase money should 
be repaid ; that he detained the bill of sale, to await 
this contingency ; that condition never having been 
fulfilled, nor the transfer completed, by executing a 
bill of sale to Kirkpatrickf the legal title is still in 
Chamockf he is entitled to be put into possession of 
his vessel by the decree of this Court 

On the other side^ Arnold and Laurence. — This 
is a cause of possession, in which the Court .will 
look to tbe.rightof possession, having no jurisdiction 
over the question of property. It will not disturb a 
^uiet possession without a dear title is made out on 
die other side j still less will it do this, where the per* 
son now claiming to be put into possession was the 
very person who gave possession to him, who now 
holds it ; and where the bill of sale was retained 
only from a suggestion of general convenience put 
ffarward by himself. The equitable title has un- 
doubtedly passed from Chamock, and the only 
question is, Whether, after a voluntary agi^eement 
on his part to sell^ accompanied with delivery to the 
' agent oi£ Kirkpatrkk he can now set aside the whole 
of that transaction, and demand the aid of the 
Court, to give back the possession tohim, after other 
contracts have been engrafted on that equitable, title, 
which Kirkpatrick the purchaser under the first 
sale had acquired from him. The Statute Law of 
this kingdom directs that the transfer of British 
ships should pass between British subjects, by cer- 
tain formal instruments. But that is to be regarded 
as a strictness, arising from the peculiar policy of 

the 
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the navigation system of this country. This was The 
an American bottom, and it is by no means clear '"''^*' 
that the strict rule of our Statute Law would attach ^«y *^» 
upon it. In countries where a bill of sale might not 
be necessary, the legal title could not be outstand- 
ing in opposition to the equitable title that has 
passed under this transaction. But independent of 
that circumstance the Court is not bound to.lend its 
aid, to dispossess a party who appears, upon the face 
of the transaction, to have been invested with his 
equitable title» by the very person now setting up a 
claim against him. A great part of the purchase 
money was actually paid specifically on account of 
this purchase; but now, because Kirkpatrick is be- 
come a bankrupt, and it suits the purposes of Char^ 
nock better to make his claim to the ship, than to 
come in as a general creditor under the commission, 
it is pretended that that payment was made to the 
general account There has been not only a distinct 
agreement to seH but also a specific payment^ and de- 
livery to Tvbbs^ with intimation from Kirkpatfick 
at the time, that he ^ had agreed to sell the ship to 
Marsden^ and that Tuhbs would come to take pas* 
session of the ship for the purposes of that sale. 
Tubbs accordingly came, and received delivery of 
the vessel, without any intimation from CftomocA: 
that he had any right in th6 vessel, it being merely 
stated, that it would be more convenient not to give 
up the bill of sale, for fear of vacating a policy of 
insurance that had been made upon her. This being 
the state of the facts, the Court will not think it 
necessary to interfere, but will leave the parties to 
their remedy in other Courts where the whole ques- 
tion of propierty may be brought into discussion. 

In 
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Tin In repfy, the King's Advocate. — In a transaction 

***' rf this kind, uo transfer by parol agreement could 
Mmi Itch, avail' to confer a legal title. But in this case it does 
Bok appear that any absolute agreement was made ; 
ooff any delivery of such a nature, as is contended 
for on the other side. On the S3d of August^ ChoT" 
^ nock complains of the amount of the advances made 
to Khrkfotnck^ account, and on the 80th of August^ 
it appears that Ktrkpatrkk considered the ship as 
Chcarnock^s security, since he wrote *' that he could 
^< not transfer her« till Chamock had transferred to 
<< him/' Kirkpairkk contracts for a sale to Mar^ 
den^ and Chamock permitted the vessel to go round 
to Liverpool, that lie might obtain payment of the 
purchase money. But the sale to Marsden never 
actually took place, and the money never wa^ in 
reality refunded to Chamock. Here is therefore no 
absolate agreement even by parol, nor any absolute 
delivery, if those acts alone could avail. 

Judgment. 
Sir JV. 5!cro</.-~Thi8 question arises on the arrest 
of a shipi which had been sold under the authority 
of this Court to Mr. Chamock. He is in possession 
of the bill of sale, and this Court is called upon to 
maintain a title acquired^ under its own proceedings^ 
Whether CftomdcArpurchased asatrusteefbr another, 
or under what private understanding, it will be un-> 
necessary to enquire. The legal interest, which is 
established before the Court, on his part, excludes 
all considerations of other equitable titles, which^ if 
tiiiey exist, must be left to be enforced in other 
Courts* Much correspondencehas been introduced^ 
and if it was fit fiir ma^to enter into if^ I ahoidd sea 

I that 
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that Chamock was employed to buy this vessel for a The 



SinvM. 



Mr. Kirkpatrickf when the accounts should be closed . 
between them; but till that money was repaid, Jii<yisdi> 



1804. 



Chamock was to continue the equitable owner, as he 
certainly was the legal proprietor under the bill of 
sale that had been executed to him. It has been coo- 
tfiinded in argument, that the effect of the bill of sale 
alojoe would not be material, because this wasn 
foreign ship (a), in respect to which it might not be . . ^^ jSnuncoH 
re<iuisite that it should pass by a bill of sale. It ia bottom, mu 
said, that the agreement to be found in these letters,, of Coim, ma 
and the actual delivery under it, would be sufficienfa J^^^2*m 
to establish the equitable title; and a reference baa ^'^^ ^^^^ 
been made, on this subject, to some opinions at com* 
mon law, which are said to have been given in &vour 
of such a title. The opinions of gentlemen at that; 
bar must undoubtedly be entitled to entire respect 
on a question of Municipal Law: But this is a quea^ 
tion of a more general nature, arising out of a sysr 
tem of more general law-— out of the universal ma* 
ritime law, which constitutes a part of the profes* 
sional learning of this Court and its Practicers. Ac- 
cording to the ideas which I have always entertained 
on this question, a bill of sale is the proper title to 
which the Maritime Courts of all countries would 
look. It is the universal instrument of transfer of 
ships in the usage of all maritime countries ; and 
in no degree a peculiar title deed or conveyance 
known only to the law of England : It is what the 
Maritime Law expects, what the Court of Admiralty 
would in its ordinary practice always require, and 
what the Legislature x)f this country has. now made 
absolutely necessary, with regard to jBrxfiuftsubjects^ 
by the regulations of the Statute Law« As^ to the 

fact 
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Tbt fact of sach an agreement, what is there in this cor- 
^^^^ respondence that can amount to a precise and par* 



^VLJ^'^' ticular declaration from Chamock, that he has trans'- 
Jhred.-^There are expressions which intimate that 
he purchased under an intention to transfer, when 
the account should be settled; but that there was 
any specific declaration qf having transferred^ is what 
the Court has not been able to find in this corre- 
spondence. Then as to the delivery, it is said that 
Chamock delivered to a person sent by Kirkpatrick 
to take possession for the purpose of proceeding to 
a second sale. It may be so, but it was not a de- 
livery of the title of property — he retains the legal 
title in his own possession, and gives up the vessel 
only as the more convenient method of carrying the 
general intentions respecting her into effect. The 
ex{>res8ions of Chamock^s letters &irly interpreted, 
imply that he considered the property to be still in^ 
him, till after her arrival at Liverpool. If Kirk- 
patrick had intended to purchase of Chamock^ for 
the purpose of selling to another, why did he not 
get a bill of sale executed from Chamockj which was 
the first step to be taken ? Nothing of the kind is 
attempted, but Charnock is left in possession of the 
only legal title, without any assignment. The ship 
is afterwards turned over in some way or other to 
MarsdeHj and from him to Tubbs, who is represeqtcid 
to have been the person employed by Kirkpatrick 
to receive delivery from Charnock. But whilst Char* 
nock was left in possession of the bill of sale, such a 
dEelivery as is here said to have taken place, could 
not be a delivery of the title to the property. It 
was merely putting the property into the hands of 
another, for the putpose of executing a particulat 

contract^ 
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contract, but which contract was, in fact, never exe- j^ 
cuted. Nothing less than an express declaration ^""**' 
made by Chamock to Tubbs, ** I deliver this to ^ou jiA^ioth, 
**Jbr the use ofMarsden^" could fairly raise the 
argument, — how far delivery, coupled with the cor* . 
respondence, could be held equivalent to a bill of 
sale. Here is nothing of the kind. Bound down as 
this Court is to decide on the legal title, without tak« 
ing notice of equitable claims, I have no hesitation . 
in decreeing the necessary monition in this case, to 
put Chamock into the possession of this vessel 



THE VROW ANNA CATH ARINA, Mahtb* May ua, 

1804. 

n^^ms was a case respecting considerable parcels of ContmM or cer- 
Batavian produce, captured on a voyage to HoU ^"ff^A^ 
ftwdibut claimed on behalf of merchants of JBwAcfen, tn!rS^^' "^ 
under a sub-contract with Foute and Co. of Arrister^ A«i8teraam, 

and Ihtrt woidf 

dam, who had purchased of the Dutch East Indiu-hy tht Ea$t in^ 
Company, under particular conditions and limit- btforeth^m, 
alxdas noticed inOecase. S^S"'***'*^ 

On Aepart qf the Captors, Arnold and Svxibej/^ 
contended^ in substance, that the transfer itself was 
not complete, but if it were, that the circumstances 
uader which this property was taken, were sufficient 
to ]iB|>ress upon it ih^Dutch character. That, in this 
reelect, the case was similar in principle to other 
cases, to the Dutch fishing vessels (a), and to iheSpa* (a) i Adm. Rep. 
nuh register ships(6), in which it had been establish** |[*^^\'. ^^^ ^ 
edy that a character different from that of the neui 0^1739, inihi, 
tral proprietort may attach on a particular course of ^' 
. TOL.V. H commerce 
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•nm commerce, or on T9l particular transaction, by its inti- 
. CATHAIIIV4. niftte connection with the commercial system of the 



^^ . — other country — and in someof the Register ships(a), 

iao4. ' that it was not necessaiy to produce this eflfect^ 

d^l^^L^, that the transaction should arise wholly in time of 

3th jknt 1748, \,^ar. The present case was however founded on a 

in the CMiBi 01 *■ 

Engiisk Mw- contract made after preliminaries indeed, but not in 
cJTof JZ time of peace nor without a prospect of the renewal 
^Z'^^lkfnu ^^ hostilities. The property was documented as 
'^Jum^ DufcA property^ having been purchased free of du- 

tiesy and being, in its destination, to become subser- 
vient to Dutch interests throughout the whole trans- 
action. It was to be consigned to the original sellers^ 
the Dutch East India Company -, it was to be depo- 
sited iti their warehouses, and sold at their sales. If 
the proceeds were to be remitted to the asserted fo- 
reign purchasers, it was not as an absolute sale, so 
much as in the nature of a return on respondentia 
for money advanced to relieve the distresses of the 
Dul^ Company, and for bearing the risk in transitu. 
That it was impossible to find any feature of an in* 
dependent title to the thing itself, in such a con* 
tract ; that at all events the Dutch character must 
be hdd to attach upon it. 

On Ae part qf&ie Claimants^ the King's Advocate 
andLaurencCf contended that the national character 
of the proprietor was the ordinary test by which 
moveable property was characterized. That this was 
the genend rule, nol yet narrowed by any limitations 
that could indude the present case. That all oonsi- 
derations arising from an unneutral interference m 
time of war were to be put out of the question, as this 
contract was formed, b^ore the (iresent war^ and 

wholly 
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wildly in contemplation of peace. That the case of Hm 
the O^pray (a) in which American merchants obtain- o^^t 
ed a restitution of their shares of a J^^ck whaling 
royage^ entered t^fbre the war ; the c^s^ of Hasum leo*^ 
and Ernst (b), and the cases of the Swiss proprietors W Suprtt p.«. 
who obtained restitution of cargoes from CurafoOf pt^J*^^"^'*' 
^kxmmented MDtstck^ were instances of the geu^end 
nde. That the case of the i>fiftrAfishingvies8eIsstdoii 
on the particular ground of being designed evidently 
to defeat the rights of war. That the cases of tiie 
Spa$ihk register ships stood in part on a principle at 
that time more strictly enforced, that in no case 
could the proprietor be permitted to aver against the 
solemn documents of the ship's papers ; and second- 
ly, in no slight degree, on the particular nature of 
tJiat trade, of which it was a fundamental principle 
that die properly should belong to Spanish mer* 
lAiants, and that that fact should be verified trader 
tiie sa:nction of an oath. That the interfbrende ef 
£>reigner8 was prohibited by the policy of the S^pOm 
ntMGovemment, but that no such prdiibition conld 
be shewn in this ca#e ; -on the contrary it was certi* 
fied by the Dutch Company, that they had been in 
treaty with foreigners but that the negodatioB had 
btokenoff As to the particular circumstance of the 
take, it was contended in substance^ that they were 
not mich as could impeach the right of property, or 
fix upon it the national character of Holland. 

r * • 

JaDOMENT. 

Sk W.Scott.^-^The9e are cases (tf great extent i» 
to vriue, but not so as to the number of questions 
kivolhred ui them s finr the facts are not contestddt 
ind thewhole iftqcnry that results out of n vtiy burge 

M S mast 
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The moss of papers turns upon two questions of law« 
cT^Ri^.^ The general fact out of which these questions arise» 



^ j^^ is a contract of sale from the Dutch Asiatic Company 
ito4. ' of a quantity of goods lying at Bataaia to certain 
persons in Hottandy who have contracted to under- 
sell to certain other persons resident in foreign coun- 
triesy who are the claimants and asserted proprietors* 
To entitle them to receive restitution, it must appear, 
that ihey^xre proprietors, and secondly, that they ar^ 
qualified proprietors ; that is, that they are persons 
who!are not disabled by any circumstances belonging 
to this tcansaction, from receiving restitution of their 
property in this Court. These are the two question^. 
In order to determine upon them, the nature of the 
original contract, between th^ DtUch Asiatic Com- 
pany, Bnd the first purchasers, must be first consi- 
dered. ' That contract appears to have been entered 
into on the 24th of March, 1802, between Foute. 
and Co. acting for themselves and divers.other mer- 
chants of the commercial cities of Holland. These 
parties are considered as actual proprietors, and. 
are so described throughout Under this contract 
''they are to provide sl^ips, and send them to J3a/i0- 
** via. They are there to receive the goods, and to 
^' pay the price — one third in Europe, one third on 
^ 4divery at Bataxda, and the remaining third on 
'' the return to Holland^ where the good9 were to.be 
'* deposited in the warehouses of the Company, and 
'' sold by the Company, under the usual conditions 
'' of their sales." The first question that has jbeen 
raised, is, whetherTbese Persons are to be considered 
as proprietors ? But. on what ground is. it asserted 
that they are not? Is it^to be objectedt that they 
had got paid the whole purchase oioaey ? That is an 

objecti<m 
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objection which eveiy dajr's habits of cmisidering Hm 
such subjects will not support ; two thirds had actu- l!^Z^^^ 
ally been paid, and the remaining third was to be re- j^ayiith 
ceived, according to the contract, on the arrival of *i^«* 
the goods in Europe; that is a sufficient legal pay- 
ment It is next contended: that there was.no deli- 
very ! How does that stand in point of fact> The 
goods had actually been delivered to their agents, 
and were coming,^ their account and risque. It is 
true that, they are, by the contract, to be delivered 
to the Asiatic Company ; but upon what authority ? 
by the contract of the party that it shall be so. In. 
what capacity are the Company to act in their 
sales ? in the capacity of agents. It is not a delivery 
to the Company, that the Company may do what 
they please with the goods. They are bound to 
sell them upon the terms prescribed, and to pay 
over the proceeds. Does this deprive the owner 
of the dominion over his goods, so as to destroy his 
right of property ? If I, having goods, hand them 
over to another to sell, the circumstance of the 
man's having been the original proprietor of the 
goods would make no difference. He had conveyed 
his right of property, and it would be no derogation 
of those rights, that by the terms of the purchase 
he was to have the management of the sale. There 
would be no foundation for the assertion that the 
goods themselves were not completely delivered, 
merely because they reverted to their former proprie- 
tor in a new character. His possession, as agent, is 
my possession. In the present case, it is hardly neces# 
sary to observe, that at the time of capture the goods 
were in the possession of the purchasers : they had 
not yet reyerted. The obligation to reyert, foiuuie4 
mi a mere voluntary compact, would not defeat that 

M 3 imrne- 
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fiM tmnfiadiatft possession, if personal possession could .be 
cmumuL, iMsld necessEiy to supportthe right of propertj^ } but 
. J . itis'by no means necessary : Suppose the case <tf the 
^••^ ' East India Company holding a delegated and- eon- 
fided possession of goods in this country^ for the pur- 
pose of bringing them to their regular sales ! • Could 
it be said of such goods» that the contract under which 
they may have been acquired by the proprietor, subt 
ject to this condition, was a contract for the profits 
only, and not for the goods themselves ? Is it neces- 
sary that there should be a manual possessicm by the 
hands of the purchaser himself? Is there not a legal 
ddiVery, an implied delivery, a presumed delivery; 
through the hands of the agent? This is the ordinary 
mode of effecting the traditio; and whether it is 
given to the same person accepting the office of 
agent, or to H third person accepting it, still it does 
not interfere with the emptio and vendiUo. In these 
first purchasers, then, there was a clear right of prcK 
perty; and if they^ not being restricted from convsgr* 
ing it by contract, transfer it to others capable of re^ 
ceiving it, it will equally be property in them : £or 
what more stands in the way of their rights of pip- 
perty ? If VotUe had all the rights of property j. and 
the wiant of payment, and the want of delivery, is no 
objection against Ann, neither will it be an objection 
against Mem, if he has transferred to them all those 
rights, having a legal faculty so to do. If the right of 
the second purchasers is called in question, it must 
be said, either that the first purchasers wereinc^able 
t)f selling with effect, or that these second purcliasers 
were incapable of buying^vith effect As to any limit- 
ation upoh the power of transferring^.the contract 
appeaira to contain no such condition. Vwte .con- 

tracts^ 
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tracts, in the first instance, for his own house and for hm 
Other DutAmm; that is the first class of contractors^ cmiiiuHA. 
with whom alone the Company negociate. But there j^^j^a 
is no express negative to an under-sale to others 6£ ttot. 
any description whatever. There is no limitation to 
the power of assignment. It does not at all follow, by 
any just implication, that the contract of assignihent 
between the Jirst and second purchasers is not good» 
merely because it might not be obligatory between 
theoriginalsellersandthesecondpurchasers. These- 
cond purchasers may not have a right to oome imme* 
diately upon the first sellers, and yet the assignment 
to them be perfectly valid, as far as the title to pro- 
perty is considered here. There are many cases too 
obvious to mention, in which the property is divested 
out of the first seller ; yet the remedy of the second 
purchaser is not direct against him, but against th6 
intermediate person from whom he purch^uies. It is 
so in all cases where the original title of proper^ is 
not concerned. A man, having the clear title to pro* 
perty, has a right to say, I will sell to you only: I 
have nothing to do<with your subsequent transfers: I 
am answerable to you only for the delivery of the 
goods under your contract. The title of the second 
purchasers, therefore, may be perfectly good, at the 
same time that they could not sue the Company kn» 
mediately for any part that they were to act in lUs 
transaction. Indeed, the whole second branch <tf the 
argument proceeds upon this foundation, that the 
subsequent contract is good, to the extent of making 
iSti% purchasers Dukkmen. For this is the second ob- 
jection, that although the persons may have become 
proprietors, they are not qualified proprietors to ob» 
tain restitution, because they are, under the circunw 

M 4 stances 
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Tht atonoes of this transacitony liable to be coii»dered 
1^!!^^uiut ^^d treajted as Dutchmen. It cannot beddfobted, iiv- 
deed, that there are transactions so radicallyand fniK> 



J ■ ■ ■! 

itM. damentally national, as to impress the national cha*- 
XBCter, independent of peace or war, and the local 
residence of the parties. The produce of a person's 
own plantation in the colony of the aiemy, though 
shipped in time of peace, is liable to be considered 
as the property of the enemy, by reason that the pro* 
.prietor has incorporated himself with the permanent 
interests of the nation, as a holder of the soil, and is 
to be taken as a part of that xrountxy, in that particu- 
lar transaction, independent of his own personal re« 
sidence and occupation. So the flag and pass of a na^ 
tipn, taken up in war or peace, binds the vessel almost 
without exception* So in the caseof a strict exdosive 
ccdoniid trade from the colony to the mother coun- 
try, where the trade is limited to native subjects, by 
the fundamental regulations of the state, and the 
national character is required to be established by 
oaths as in the case of the (a) Spanish Register iShips. 
There whoever asserts himself to be the proprietor, 
' by the solemn averments of an oath, takes the for- 
times of the community as to that property. These 
are all cases independent of times of peace or war, 
though generally it cannot be denied, that the cir- 
cuipstance of peace or war, or the contemplation of 
thpse events, will form a very material distinction in 
the considerations by which the national character 



(j) Spanub Register Casesy before the Lords* were. The Piem. 
Jtepht 1744. The SaniaRosih Le BariZf 3d Dec. 1743. The 
Dm^Am 0/ Franccf 28th June, 1744. VAgma^ 1749* '^^ 
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^At transaction is to be judged. It has been so ge^ 
nerally held up, that definitions are dangerous, that 
I will not presume to lay down the tests by which it 
is to be distinguished in all cases^ whether the trans- 
action is radically, and in its own nature, a naticmal 
transaction in the judgment of this Court. But I may 
say this, that a much greater latitude is allowed in 
peace than in war, and for this plain reason, because 
there are no rights of a third party concerned: there 
is no fraud to be guarded against. When war comes, 
it is necessary to shut up some of the avenues of 
commerce, because otherwise the belligerent rights 
could not be protected. Those avenues, in time of 
peace, are perfectly open, as commodious to the par- 
ties^ and incommodious to nobody else ; for all other 
parties are friends, and as such interested in their 
prosperity. A greater latitude therefore may, on these 
considerations, be expected to prevail in time of 
peace, and is in practice allowed. It becomes mate- 
rial to consider, then, at what time this transaction 
took place? The con tractto) begun underthe prospect MComnet 
c£ peace, supported by the preliminaries. The rati- DefinithtTmty, 
fication had not, at that time, been signed, but it had V^ti^'^* 
taken place before the undertaking quitted Europe. 
What would have been the case^if war had i^ain in- 
tervened before the sailing of the ships from Europe^ 
it may be difficult to say. It seems probable, that 
the contract would have been rescinded ; for such a 
conjecture is warranted by the twenty-first' artide, 
which stipulates, <' that if Babwia should be in pos- 
*^ session of the enemy, the contract should be void«*' 
The letters express sanguine expectations of return- 
ing peace. One letter speaks of *< warUke appear^ 
anceSf hit as meant to accelerate the peace.*^ Another 

1 1 letter 
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Th« letter sajrs, ^ If peace is not conchided» still the cob* 
CATRAMiiiu ** tract will not be disadvantageous/^ Peace was not 



' ^ • concluded, indeed, at die first cotnmencementoftliis 
1604. qieculation, but tiie public appearances were sucb, 
llfat there seemed to be no reason to fear that anyin* 
convenience would ensue from setting the transaction 
on foot before the ratification was signed ; and it is 
always to be remembered, that the contract might 
be altered, if war took place unexpectedly before. 
Cpoa the whole of the evidence on this point, it is^ 
I thinks dear that the parties had no such thing as a 
state of war in probable contemplation. As far as 
theefiectof contemplation goes, then, it is favourable 
to the parties. No person can say, that there was 
any design to evade belligerent rights : it was indeed 
to relieve a pressure proceeding from a former war» 
but without any view ^ dieltering the property from 
capture. If the transaction is tobe impeached, there^ 
fore, it must be on the ground that it is one of those 
transactions, which have such a national bottom and 
substance, that, without consideration of peace or 
war, they are exclusively and radically and funda^ 
mentally a national transacti<SQ ; and in whidi thie 
man who engages in them; assumes, pro hoc tfke^ 
the character of that nation. — Several circum- 
stances approximate it to a Dukh transaction ; for» 
nnqtiestionably, there is a great dealofi>uft:Aagency» 
and even oi Dutch interest throughout ; but is it so 
essentially Dutch^ that a foreign character cannot be 
predicated of it? What are the circumstances to 
which such an e£fect can be attributed ? Certainly 
not the mere purchasing of goods at Batama out of 
the Company's stores, for that we have seen dmie in 
a variety of cases,' without necessarily afiecting the 

character 



HIGH €OURT OF ADMIRALTY. I7I 

ahariMHfirofthe foreign purchaser. That this is done n* 

bj a ccmtrarDfr wijbh die Ckmipany in Europe^ will nM camu^ 
invalidate^ Th/BA the contract engages, that the poi^i^ 



chased artidet shall come to £vrajDeini>uft:Avess!^ i«oi. 
will not invalidate* That is a collaterals matter of 
i^greement, on. the part of the Company, looking to 
another object, independent of the character of the 
merchandise to be conveyed^ The duties to be 
paid, may be consideredas involved in the price for 
greater simplicity and convenience. Suppose fore^ 
merchants of any other state in Europe had agreed 
to this fiill extent, with the DtUch East India Com>- 
pany, I do not see that they would have departed 
from their own proper character in this feature of 
the transaction. It must be found then in some 
circumstances beyond this } and there are two to 
which such an effect is ascribed. One is, that the 
Company totally excluded all foreigners from this 
adventure, so that no man could be avowed to have 
any interest in it but a Dutchman: The other cir- 
cumstance is, that this proper^ was to be brought 
to HoUnndL there to be placed under the manage- 
ment of the Company in the sale and disposal. With 
reqMtct tp the first, it is certainly true, that the 
Company deals only with Voute and other Dutch 
houses } and if I found the prohibition alluded to, 
I think I shoMld be bound to consider the Dutch 
character as inherent, and this transaction as Dutch 
throughout. But, on this point, I must observe^ 
first, that there is no such prohibition to be found 
in the contract : secondly, that all probability is 
against it : and thirdly, diat it is proved that therd 
was iio..*acli intention* The Company, themselves^ 
certifythistobetbefiu^ ^^ that theynever meant to^ 

* exclude 
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The ezdtide foreiimers ftom any derivative interests in 
Caihakima. this adventure ; that they had actually negociated 
J with foreigners in the first instance ; but that the 
18041 ' n^ociation had broken off only on the terms of the 
price/' It isy besides, observable, that the whole 
transaction of this sub-contract is carried on with the 
greatest unreserve and publicity. The documents 
were to continue Dutch between the Company and 
the first purchasers, because the Company resolved 
to look to no other, and not to be remitted to foreign 
countries for payment To them it is Duteh pro* 
jpertif, for the purpose o£ Dutch responsibility ; that 
purpose served, they look no further : and unless, 
it can be maintained, that he who is for particular 
reasons prc^rietor as to one petson, is, on that ac- 
count, to be deemed the real propriety to all pei^ 
sons whatever, it cannot be said that the real in- 
terest of property may not reside elsewhere; and 
^t it may so reside, without being liable to be con- 
sidered as Dutch by any person but those who stipu- 
lated, that, for the security of their own interests, it 
should be liable to be so considered by ikem, I am 
of opinion, therefore, that though the Company have 
aright to consider it as Dutcli, looking no farther 
than to the firet Dutchman, with whom they con- 
tracted, it does not necessarily follow, that those who 
admit that it has been actually transferred to fo- 
reigners, have nevertheless a right to consider it as 
Duteh. The other ground is, " That it was under 
<< tin absolute agreement to return to Holland, to be 
*\ under the disposal and management of the Com- 
** pany." The fact itself is not demonstrated to the 
degree that would be required to support the con^ 
cluuon J for the twcnty-fJrst article provides fqr the- 

con- 



HIGH COURT OF ADMIRALTY. 173 

Contingency of its going elsewhere ; and the penalty i^ 
is not such as can be said to amount to an absolute catoamka. 
prohibition. But if the fact were so, in what way ^ ^^^ 
does it convert the interest, supposing that, inde* ^804. 
pendent oX that circumstance, the interest would be 
found elsewhere. It is mere consignment and 
agency, upon a bargain between the parties, and the 
whole effect is limited to that agency and consign- 
ment. I do not see that it is more than one of those • 
possible modifications of a commercial bargain, 
which may take place in time of peace without giving 
a third party, who has no interest in it whatever, a 
right to consider it as a transaction so exclusively 
confined, astoaffect the national character of the par- 
ties engaged in it. Upon this view of the question, 
taking it to be a contract formed in what I consider 
as a time of peace, and in contemplation of peace^ 
without any view to relieve a belligerent from the 
pressure of his enemy, which would give that enemy a 
right to.counteract a purpose so directly hostile and 
mischievous tohimself, by the application of astricter 
rule of judgment, (and upon this admitted circum- 
stance, that there is no infraction of third rightSy I 
lay great stress,) I am of opinion that it is a contract 
which foreigners had a right to make, at such a time, 
without departingfrom their foreign character. The 
contracting parties have divided the possible advan- 
tages of such a transaction between them, so that 
many of the interest belong undoubtedly to the 
Jhitch ; but the interests of property belong, I 
think, to the foreigners. In a state of peaceiul com* 
merce they have a right so to divide them; and I 
shaH restore those interests of property to the neu- 
tral daUnant, but subject to the costs of the inquiry, 

which 
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TM which has become absolutely necessary^ firom the 
cmAADM^ complicated natmre of the traasactiony and the os- 



^ ^^^ tensible Dutch character under which this property 
1804. ' wassailing. 



^^•^' THE ELSEBE, MAAs.(a) 

c!L?u!jSla* TT™* ^" * ^^^ ^ considerable importance and 
dM nUtse of delicacy, arising on an order of Government for 

!![p^ Man the rdeaseof severd vessels, being part of the second 
!ad^diriHif Swedish Convoy, under particular circumstances. 
Z^Stm ** '^'^^ questi(m' made on the part of the Captors 
by any grant of was, whcthcr theCrowu had such a power, or rath^ 
m^ Order of whcther a right and interest in the thing taken did 



^^ „ not vest in the Captor at the time of seizure^ under 
thePriM Acu j^^ grant of prize madeto Captors by the Order of 

Council, the Proclamation, and the Prize Act, in 
such a manner as to entitles the Captor to proceed to 
adjudication, notwithstanding an order of rdease 
on the part of Government. 

The question was fully argued hyiheKing^sAdvfh 
caie wadRoMnsan on the part of the Crown, by Lau^ 
rence zxiASwabeg on the part of the Claimant, and by 
Arnold and Bumabf for the Captor. The material to^ 
pics of argument are taken up and discussed so fully 
in the judgment, as to render it as unnecessary, as it 
would also be peculiarly difficult to give an adequate 
andsucdnctstatementoftheargumentinthisRqport 

« 

(4) This cue it reported oat of the order of ki date u a otfeof 
piibUc importance^ and u arinng out of the trantaction9 of the last 
int. 

Judo* 
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Judgment. rht 

Sir IF. Scott. — TWa question* which has been ^""'' 



very elaborately argued, arises on several Swedish ^- ^9^^» 
ships with their Cargoes, belonging to subjects of 
other Countries and Cities, taken imd» the convoy 
of a Swedish man of war, and proceeded against on 
that ground. Several points have been made on be- 
half of the owners c^tibie ships and cargoes, one ap- 
plying to the ships as well as to the cargoes, and two 
that are peculiar to the cargoes. With respect to 
them it is &st contended, that they belong not to 
SxoedeSf but to subjects of the Hans TownSi«nd that 
they are not involved in the penalties of Swedish re- 
sistance, which was an act of the Swedish govern- 
ment, and will not biod the subjects of other powers ; 
that the proprietors of the cargoes were not privy to 
this fact, and that the masters o£ the vessels were 
not the agents of the cargoe8» so as to bind them. 
This is contended on the same principle that has 
been adopted by the Court, in some blodcade cases^ ' 
wb^re 9hips^ sailing originally in ignorance of the 
war, and having been warned in their voyage^ have 
nevertheless persisted obstinately in their original 
destination to the blockaded port. I am ofapkdon 
that this defence cannot be set up with effect, since 
in the only Charter-party which has been produce^r 
and which must be tak^ as produced I^ the claim- 
•Dte^ as repi^eaentatives df the rest, there is an ex- 
p:eas stipulation that ffiesMp shotdd proceed vnder 
Cemsy. But I will take the case on a supposition 
that there was no such engagement. The master 
associates himself with a convoy, the instructions 
of which ha must be supposed to know j he puts the 
goodst oader unlawful protection, and it must be pre- 
sumed that this is done with due authority from the 

owners. 
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tim owners, and for their benefit It is not the case of 

L. an^fbreseen emergency, happening to the ship at 

^804/' sea, where the fact itsdf proves the owners to be ig- 
norant and innocent, and where the Court has held, 
^tmt being proved innocent by the very circum- 
statioes of the case, they shall not be bound by the 
mere principle of law which imposes on the em- 
ployer a responsibility finr the acts of his agent On 
the 0(mtrary, it is a matter done antecedent^ to the 
^yagBf and must therefore be presumed to be done 
an t om mupic ation with the owners and with their 
conseitt} and'ihe eflfect of this presumption is such 
4iiat it caAnot be permitted to be averred against ; 
iBBsmucfa as all the evidence must come from the 
s ttyect e d parties themselves, withoot affording a 
possibility of meeting it, however prepared. Tlie 
Court htt tiierefore thought it not unreasonable to 
Mpply the strict principle of law, in a case not enti- 
tled to any favour, and hdds, as it does in blockade 
cases of that description, that the master must be 
taken to be the authorized agent of the cargo^ that 
he has acted under powers from his employer, and 
that, if he has exceeded his authority, it is barratry,' 
for which he is personafly answerable, and for which 
the owner must' look to him for indemnification. I 
pass:6ver many considerations which have been pro* 
pttly prcissed in argument $ but I cannot omit to 
obscnirethat tliis is not merely a question arising on a 
angle act of limited consequence ; it is a pretension 
of infinite importance^ and of great extent, being 
notliing less than an opposition to the general law 
of search, by^ which, if it could in one instance be 
admitted, the whde provisions of the Law of Na^ 
tions on ibat head might be eftctuaUy defied^ Ar 



.»i« 
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If this principle could be maintaiiiedy by an inter- n* 
change of convoys the whole unli^wful business "** 

might becanied on with security. To put t^e goods ^'g^^' 
of one Ceuntiy on board the ships. of another^ Wbuld 
be a complete recq^ lor the safety of the goods, with 
a trifling alteration, easily understood, • and ea«ily 
practised, whilst the mischief itself would exist in 
fuU force. 

. /Secondly it ia cont^ided that no grant of priae 
tnade by the Crown attaches upon such pioperty as 
this, because the grant is of pri^fert^fifAi^hin^% 
enemies, that is (rf'theJFVieiicft and other nations wiih 
whom we are at war. But the grant is not so cat^ 
strued and ajj^lied. — It ia held in construction and 
.practice to embrace all pnqpert^ liable to be con- 
demned as prize, and not- particularly reserved by 
tl^ lights of the Crown or of the Admiralty* By 
^fictiim, or rather by intendment of law, all prc^perty 
condemn^ is ^property qfenemieSf that is, of per^ 
sons SQ to be cimudered in the particular transaction 
and half the business of this Court is exercised, on 
such property, in determining whether it is not liaUe 
to be condemned as prize to the captors. Itisthere* 
fore a position not seriously to be maintained, diat 
the captors grant does not reach to this extent, by 
the constant course of interpretation authorizing 
such a construction. . . 

These two points being disposed o^ which arecon^ 
fined to die cargoes, another of much greater extent^ 
as comprehendmg both shipsand cargoes, and of still 
greater importance, is suggested to arise upon the 
&cts of this case. As it was a pointy on which 
the r%hts of the Crown were directly invdhred^ X 
fidt it to be my indiqiensabk duty to call coi those 
. voi4.v« N who 
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tv who are 8{>ecially eotriiMed with the defenee of the 
- ^"**' interests of the C^own^ to assert and indicate those 



x>«. 1 9th. ri^ts, unless it was the intention either to 



1804. 



them entirely, or at least to waive the exercise of 
them on the present occasicm. ' When the ri^ts of 
the Crown' were brought fwward by the claimant, 
in a way Which it was impossiUe hot to noUce, the 
Court was bound, as every court would be, to take 
care that justice was done tadiem. The Righta of 
the Crowii are public Rights, conferred not merely 
for vprimte purposes,, or for p^soqal splendour, but 
ibr the public service, and to answer the great exi^ 
gencies of public interest,^ and claims of public ju»- 
tJee ; as^mch, they demand the active protection of 
every Coitrty in which |be:OceurFe&ce of them isaug- 
gested to^aiisOb ' The i$ght which is asserted by the 
claimaOti and k denied on the pairt of the captor, is 
that of releasing ships and goods that had been taken 
jure bellii before adjudication and without the eoMent 
of^ taptor^i I say mthitnit cMsentf because 1 think 
I must hold, upon tiie present evidence, that the 
eaptors have not done any act, by which they can be 
considered as communioiting their consent 

Bef(H?e such a question can with propriety be in<» 
troduceiii^ it must appear that tbet^Mwn has actually 
exercised ^tiie powier, and that the party has not re^ 
nounced the benefit of it For, ^ the Crown has 
not exeocised it, or if the party has renounced the 
benefit, tiie Court would, for obvious reasons, de« 
dine to entertain a question ^o£ this high, nature^ 
without an actual necessity calling for the discus- 
sion, and would be glad.toilismissit&om iarthec 
oonskleratioi^ That the 'Crown has exercised, the 
power in <liis Hl8tatu:e^iri^tfaulkaaffioientiy proved,^ 

., . . by 
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hy the solemn evidence of an official letter from tte Hm 
Secretary of Statefpr the foreign ibpartment, to the "*" 



iiinister of that Country whose subjects Irere prin-« ^'^[m!^ 
cipally interested in. the question, informing him 
that tiie skips were released, and that orders were 
^ifven hg the Lords of the AdmraUyfor thatpurpose. 
This I i^rehend is the r^ular mode of communi- 
cation with the ministers of foreign powers ; and it 
abust be presumed, that what is so communicatedi^ 
unless disavowed^ is the act of the State» , It proceeds 
from those who are the organs of the State towards 
foreign powers and their representatives, and what 
they say, binds the State unless disavowed. That 
the order was conversed immediately through the 
Admiral^, is na objection anrdy to the validity ci 
the act : The conveyance of the orders is merely t£ie 
subordinate and intstrumental part of the iMisiness^ 
and I take the Admihdty to. be the proper channel 
through which the order for release should be trans- 
mitted to the captors. But even if there had been^ 
some little irregularity in the mode of transmitting; 
such an order, an irregularity such as may and must 
sometimes occur in the shifting exigencies of the 
pid>lic service, it oould in no degree have been con* 
sidered, as vitiating the substance and effect of the 
thing. Whether, the communicattoa had been made 
by this or that hand signifies nothing ; whether it 
was in writing or in words signifies nothing ; the 
questkm is, whether it was so directed by the proper 
authority of the State: had it the seal and impress 
of* that original authority? Through what course 
that directiim travelled^ whetfaen by one poster the 
otiuBrr isa matter of small momelit, and pei&ctly 
immaterisii fxrovi^kd the fact is clear that it proM 
cetiled from the State. It is not suggested that the 

N j2 Admiralty 
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Hr Admiralty did not issue the orders. They are 



Bttiuu 



averr^ to have been procured by the Secretary of 
i>c 19th, State, and are not at this moment disavowed, or in 
any manner receded from on the part of Govern*- 
ment, after the jtall which the Court has made on 
the officers of tiie crown, for the purpose of know« 
ii^ in what light they are to be considered* I am 
bound, I think, to hold the order that has been 
called in question, to have proceeded from su£Bctent 
authority, and to stand at this moment unrevoked. 
The next ground that has been taken is, that the 
party bad not accepted the release; and if this had 
been shewn, it would, I think have been sufficient to 
defeat the effect of the order. It would undoubtedly 
have been competent to the claimant to have said, 
<* the restitution is defective, I will not accept iU 
V; but will ^o to the Courts of Justice to obtain a 
^< more ample compensation." Without imputing to 
the Crown an injustice, which is not to be imagined, 
it cannot be conceived that the party would have 
been denied his resort to a Court of Justice, which 
sits priocipally to enforce the rights arising from the 
Law (^Nations. If he bad appealed from the Go* 
vernment to the Court of legal redress, the Court 
must have received the complaint, and have pro* 
ceeded to an ultimate determination on the quan- 
tum of the grievance alleged ; and by such a con* 
duct the party might fairly have been considered to 
have waived the benefit of a partial release. But I 
find nothing of the kind: The letter which the. 
claimant wrote on the occasion has been very pro* 
peily described to be written in most respectful 
teans : It is a letter of grateful acceptance, appeal- 
ing only to theLeqiiitable vodnsideraticm of Govern- 
inentt for some ftrther compensation on grounds 

therein 
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therein stated ; but it contains no appeal to the Th* 



Eutii. 



Court, no declining of the ofier made by Govern- ^ 
inent. On the contrary, it is rather to be taken as a ^^•*^* 
total reUnquishment of ail legal remedy, as a state- 
ment of their case in a style of political negociation 
merely, and containing nothing that can with any 
propriety be deemed a waiver of the release then 
offered. Something has beeor said of the lapse of 
time that bad intervened, before the papers were 
brought ta the notice of the Court It has been . 
^eat; but I cannot blot out of my remembriancey 
the important transactions to which this matter 
has, at least in some degree, given birth. Many 
years of negociation — I am sorry to add, some 
months of actual hostility, passed, before this ques- 
tion was happily adjusted by a convention. During 
that period nothing was done in this Court. When 
the general question was settled prospectively be- 
tween the parties, the question came forward with 
respect to the fleet of which these vessels composed 
a part. Whilst the question respecting the whole 
fleet was under discussion, these ships had a right 
to stand on the general ground of defence, as long 
as it might possibly be determined in their favmur: 
they might feel it their duty so to do, in order that 
they might not prejudice the rights of the other 
ships associated with them. Having so. done, and 
failed, they have now a right to resort td the| benefit 
of the order which applied to them exclusively, and 
to call upon the officers of the Crown either to ad- 
mit and avow these papers, or to coptradict abd re- 
nounce them. On this part of the case, I feel my^ 
self bound to say that die order is suflSciently au- 
th^ticated} that the Crown. does not disavow iti 
and that I must consider the case as subject to tl^ 

N 3 effect 
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^^^ effect of the Qrder^ whatever that.may legally he, 
............^ for the release of this property. 

^^* The facts then being completely established, Ae 
question of right arises^ how far the Crown can re- 
lease at any time before adjudication, without consent 
of the captors. It is an important question connected 
with most momentous consequences : No reflecting 
man can approach it, without feeling that he has to 
weigh a matter of extr^ne delicacy, though perhaps 
not of equal difficulty. Bethe delicacy or thedifficulty 
what it may, however, it will be the duty of the 
Court to meet with firmness any exigencies, which 
the administration of justice may impose upon it. 

It is admitted on the part (^ the captors, whose ii»- 
tereats have been argued with great force, (and not 
the less eflfective surely forthe extreme decorum with 
J which ^at force has been tempered,) thattheir claim 
rests wholly on the Order of Council, the Proclama- 
tion, and the Prize Act. It is not (as it cannot be) 
denied, that, independent of these instruments, the 
whole subject matter is in the hands of the Crown, 
as well in point of interest as in point of authority. 
Prize is altogether a Creature of the Crown. No man 
. has, or can have, any interest but what he takes as 
the mere gift of lihe Crown. Beyond the extent of 
that gift he has nothing. This is the principle of law 
on the subject, and founded on the wisest reasons. 
The right hf making war and peace is exclusively in 
the Crown : The acquisitions of war belong to the 
•Crown : and tlie disposal of these acquisitions may 
be of the utmost importance for the purposes both 
^of War and Peace. This is no peculiar doctrine of 
'Ourconstitution i it is universally received as a neces- 
^aary principle dT public jurisprudmice by all writers 
on the subject, BeVo porta cedtmt rripukUoB. It is 

% not 
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not to be suppofi^d thM this wise attribute of sove- The 
reignty is conferred without reason ; it is given for - 

the puipose assigned, that the power to whom it be^ '^'^^ 
longs to decide ^ peace or wart Aiay use it inthemost 
benefidalmannerforthe purposes t>f both. Ageoerai 
presumptionarisingfroni these consid6ratiobBis,that 
Government does not mean to divest itself of this 
universal attribute of sovereignty, conferred for such 
purposes, unless it is so clearly and unequivocally ex* 
preased* In conjunction with this universal pre- 
sumption, must be taken also the wise policy of our 
own peculiar law, which interprets the grants of the 
Crown in this respect by other rules, than those 
which are applied in the construction of the grants 
of individuals. Against an individual it is t>re8umed» 
that he meant to ccHivey a benefit with tiie utmost 
liberality that his words will bear. It is indifierent 
to the public in which pereon an interest remains^ 
whether in the grantor or the taker. Witli regard 
to the grant of the sovereign it is far othendse. It is 
not held by the sovereign himself as private pro* 
perty ; and no alienation shall be presumed, except 
that which is clearly and indisputably expressed. 

With these rules of interpretation the title deedbof 
the captors must be considered, to determine whe« 
ther the Crown has in these deeds renounced that 
power, which in principle it possesses, and in prac* 
tice has frequently exercised. If there is any thing 
which can be supposed to produce that efifect^it must 
be the conveyance of a right of some species or other 
to other persons, and these can be no otiier tiian the 
captoiBf in virtue of which they claim an indefeasi* 
ble inteoeat in prize once taken. The ri^t contend* 
ed for is bright to sdzeMdhrmg to a^udkalkmiSl 
ships oCihe Eoeuy. DoeH the fight * teifa^ tfcoft 

V 4 generally 
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Hie generally given» alcme biiid the Crown/ 8o« to hv 
- it fincmi any further exerciteofits power with respect 
^•olT^' to««zure§? Certainly not ; for afte^ that right 19' 
given to seize aB skips of the enemy, the Crown can 
exempt as it sees 'fit. The Crown, which declares 
general hostilities, can limit their operation : It can 
except individuab : It grants particular passes r It 
exempts particular classes of the enemy's ships, not- 
withstanding the right thus given qf seizing all ships. 
If, then, the right of seizing all ships thus generally 
given, does not bind the Crown, in its power of qua- 
lifying that right by subsequent modifications ; on 
what ground is it contended, that the exercise of its 
power, with respect to proceeding to adjudication, 
is barred by the mere act of seizure? The mere act 
of aeizure surely cannot work any sudi effect: it is 
anact in itself in some d^ee sdways dubious till 
adjudication, and possibly erroneous } yet this dubi*. 
ous act is to convey to the party a right indefeasible 
to proceed to adjudication, when the very proceeding 
may be a further wrong done, an aggravation of 
costs and damages already occasioned by the impro- 
per seizure ! I attended with great impatience to the 
able argument of Dr. Amoldy to learn what was the 
specific nature of the right conferred on the captors 
by the act of seizure, to wliich the eSkct of barring 
the power <rf'the Crown to release is to be attributed. 
It is admitted to be, in degree, an imperfect right ; 
In spedetiivfM stated, if lunderstand the ai^ument, 
to be a jus persefuendi, a right of action, and no 
more ; no right of interest, but a mere right qf brings 
ing to a^udication. Whatever is the nature of this 
ri^t, it is conveyed only in the Ord^er of Council^ 
it is not given in the Proclamation or the Prize Act. 
It is indeed reicit^ in bothi as a thing otherwise ex- 
ifiting. 
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istingt but it makes no part of the powers conferred oiie 
in either of those instruments. Now, acoording to ^'"' . 
the construction which is in my opinion to be put Dte.i^K 
upon this matter, this jm penequendi^ as it is called^ 
is not aright c(m\eyedLj hut a duty ergomed. Captors 
have generally a right to seize, sul]^ect to this du^ 
of bringing to adjudication— -a duty enjoined, that 
they may not make seizures, without bringing the 
ships and goods seized to the notice of the proper 
Tribunal, in order to prevent the right of seizure 
from degenerating intopiraticai rapine. If the Crown 
imposes that obligation, the Crown can release itl 
Supposing the Proclamation and Priire Act to be out 
of the way, and that the matter stood singly upon 
the Order of Council, there can be no doubt thait 
the Crown could so release. The Crown imposed the 
obligation, and so far as the Order of Council alone 
is considered, the Crown retains the whole interest; 
If the Prize is condemned, it must be condemned to 
the Crown, and for its interest, for the Order of 
Council gives no interest to Captors. No doubt 
could exist, supposing the matter to stand on the 
Order of Council alone, that theCrown is completely 
danmus litis^ and also dondnus rei UHgatit^ suppos* 
ing there is no claim maintainable on the part of any 
neutral proprietor. 

As far as any right to the extent contended for cab 
be supposed to be vested in the Captor, then, it must 
be attributed to some enlargement df th^se rights 
given by the Order of Council, derived from the 
Prize Act and Proclamation. Let us consider what 
this enlargement is. The Proclamation gives the 
whole property^ but not OUi^iera^udkathn: untfl 
that time, no beneficial interest attaches^ So the 
Prize Aet in like terms gives the n^k interest or 

property. 
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Tke an act of authority would be veiy frequent Tcannot 
but thinkr however, that an expi^ssion which* JB^Fe^ 



^^j^# ported to hav« fallen from Lord Manffield^ ima 
(c) umu V. case (a) relating to the insurable interest of Captora^ 
^^' (of which easel have been favored with a note frmn 

a Noble I^rsoiS' who was himself of counsel in the 
cau8e,}namdy, ^ OuU the Cromt does notmtei;ferei** 
must have been founded in some eiror of ih^fact. 
Such instances will appear less numerous^ benuse 
the fact,' that they have* been so released, is not ne- 
cessarily, nor very distinctly, entered im the books. 
All that appears is, thatthePtoctor, then proceeding 
for the Crown, as he must do^ declares that he pro- 
ceeds no farther^ on which the Court issuesan order 
offestitution, as a matter of course, and dP neces- 
sity } for what party can interpose, and pray » eon^ 
deinnation to the Crown, when the Grown has- de- 
clared that it prays no such a thing, but consehts to 
the restitution. I take this therefore to be the first 
case, in which the effect of such a consent on the part 
of the Crown has been called in questioui I do not 
mean to intimate that it has been in any degi^ee im- 
proper to take the opinion of. the Court upon this 
question, more particularly in the very decorous 
manner ^ in which the application has been ui^ed. 
But I must say, that when it is alleged, thai all 
former cases have passed by consent, the fact it- 
sdf, that the power was not questioned ia< these 
cases, afibrds a strong proof that the power was 
considered as tmquestionable ; and I must add^that 
though I have suffered a party to stand befcxre the 
Court, for the purpose of. aiguing the question, I 
do not know the. party who can legally stand 
before it, praying a:condrainatbn to the Crown; 
which the Crown itself publicly renounces* 

It 
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' it will not be necessary for me to travel over in. jnm 
stances (a) ; tbey have been cited in the argum^t; 



but I will appeal to the judgment of every person of ^^ i9fh, 
any experience in these Courts, whether a doubt ever 
existed on the subject in any man^s mind, till it was 
excited by, I will not say, a cUctum^ but by an interro- 
gatory or question of a Noble and Reverend Person • * ^^ Kenym. 
in the arguipent upon the St. Jago. It will not be 
supposed that I mean to treat the memory of that 
eminent Person with the slightest disrespect, when I 
aay that it was an unexamined and uaweigbed dktuni 
in that particular case^ and, upon a subject, not ge» 
nerally familiar to his most excellent understanding. 
I cannot think that He himselfwo\x\d have regEu^ed 
such an hasty excursion of his mind, as that which 
he would deliberately have foUowed, if he had been 
called upon to apply himself to the saious discussion 
of such a point. To this dictum^ be its authority what 
it may, I must oppose that of his Predecessor, to 
which X have already adverted, << that the crown does 
not interne," hec&use it would be nugatory to speak 
of not interfering^ if the right was altogether denied 
to exist. As to the practice qf this Court, it has un- 
doubtedly not been guided by the opinion intimated 
in that dictum of Lord Kenj/on. On the contrary, the 
same measure has been adopted in the cases cited in 
argument, the Johannes, the Freya, and the Havre 
cases ; in all wl)ich the Court conceived itself to be 
doing no more than its duty in obeying the order 
9 for 

'(0} Modern instances cited, ai subsequent to the regular grant 
of the whole benefit of prize to the captor by act of parliament 
in 1708, were^ the FnyOf (h) the leading case of a DanUh con- (») agth Jufy 
voj brought in, but restored by negodation with gortm- ^^^* 
meat ; the & Jobamusf one of the first SmStb (c) convoy, re. ^^>^ j;,,. 
leased by the captornpder an order firom the Lords of the Admi- 
raily ; tlie Edwkf {d) an jtmeriam vessel which had sailed for the (d) N0V€mber 

port ,"<>»• 
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I 

Tht for release. It is. trae that the actors did not op* 
^**^^ pose in those instancea ; but I have abready stated 



/>«* i9tiH the grounds, on which I conceive that thejr coqld 



]«04. 



not have been heard by the Court, in an effisctoal 

support pf any such opposition. There is besides 

one class of cases, firom which we may I think infer, 

that such a power must be supposed to exist in the 

(^)Adoifkut Crown ; I mean cases (a) of restisutioirat the close 

tured 9d AftfyT of & ^^* It is a frequeut practice to stipulate in. 

iitoi MrSfiy, ^ Preliminary articles of Fteaoei tor s cessation 

umoaiicing ^ q£ hostititics at Certain times, in di&rent latitudes, 

ccMstum of hot- 

tuiiiet 10 tht and for the Restitution of proper^ taken afterwards ; 
dftyt^enL^^ and this as well within, as beyond^ the period m^ 
l^S^^fU'li signed for the Ratification ef the Prduninary Ar- 
^^8^^«f tides themselves* The tome provision is afterwards 
artkiciofd^ inserted in the definitive Treaty. In matters of 



ptaeeo£Aixla 



•^•m 



May 1748. 



Btorad bj dcfiw port of Havre with otker Jmericsm ship^ ui*|8oi, updei^ioine mis. 

"j^^y^J^th understanding as to the blockade of ffavre, and was released in 

consequence of a letter of 24th Nov* 1801, from Lord Arapibi- 
Imrjf directed to the King's Advooate^ ^ stating the special dr- 
ctupttaiices which had led to an ignorance of the blockade on the 
part pf the ^aKrif^»i/» and expressing hiftMjgesty's pleasure that dl 
the rights and interests which may belong to liim in such captured 
Tesstis and cargoes, shall be given up and rdeaaed." 

More ancient instances, prior to the Prize Act of 1708^ were an 
ofderof council 1705, for the refease of certain Z)ii^ ahtps seised 
and brought in, for trading with the cpoiaion enea^. 4th ^§lmU' 
rafy lUpdirtit page 254, NOe. The; Sahkuh^ 31 Jf^. X704« on 
which there was an order of council addressed to her Majesty's Ad- 
vocate, for the release of certain Swedub ships which had been cap- 
tuted under a SweJbb convoy, after a contest between ^Swe^h 
man of war and Admind Wbditmt. 1 5th Aug. 1689, an Ordfr of 
Council for the release of certain Danish ships* a|d S^* 1609, 
an Order for the release of certain Fwriuguese ships. a7th July 1589, 
an Order of Council communicated to the Court of Admiralty for 
its direction in proceeding against the ships and contraband cargoes 
of the Haoi Tvwuf gmng to Sfdkh and sdsM by Queen JUm- 
hiii* C p B c et at u q Markmap p» 16$. Ifgu. 

treaty, 
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treaitjy it is tniei the act of ratification may be ssAd The 
to operate with retrospective eflfect, to confirm the ^^""' 
terms of the treaty from the date of the Preliminaiy o^c. lotb. 
Articles. But it is Bot easy to conceive a power 
lodged in the Prerogative of the Crown, to secure 
that retrospective efiect, to the conclusion of a 
Treaty* without supposing also a corresponding 
power over the acts of its own subjects, to supersede 
the intermediate events of war, and to annul cap* 
tares, rtghthf nuule^ up to the moment of ratifi- 
cation^ under the only known rule of action, then 
proraulged, and communicated to cruisers, for the 
government of their conduct. 

Something has been said of the hardship, which 
captors may sustain, if they are to be held liable to 
costs and damages,, and are at the same time denied 
the power of proceeding to adjudication ; and to be 
sure nothing could be more unjust, than to leave 
the captor at the mercy of the claimant for costs 
and damages, by tak ng from him the power of jus- 
tifying the seizure. But to this objection, I think, 
two answers may be given, either of which removes 
the -possibility of such injustice, even if the fact 
could'be supposed (which cannot be supposed with- 
out the most extravagant indecency) that theCrown 
in the transaction had left its officer totally unpro- 
tected. First, that after acceptance of such an ex-* 
trajudicial release, the claimant would no longer be 
competent to, proceed against the captor ; the act 
of acceptance would be considered as a waiver of his 
judicial remedy, as a total relesise on the one side 
and on the other ; and if th^ captor was to appear 
under protest, alleging that the claimant had ac- 
cepted sudi an extrajudicial release, I cannot but 
think that theiCoiirt would pronounce the protest to 

be 
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IV be well founded, and dismiss him from any farther 

*"'' responsibility ; or secondfy, if the Court did not over« 

i>^- 19th, niie the protest, it surely would not deny the caq^r 

his right to proceed, not indeed for the adjudication 

of any prize interest under the seizure, but for all 

purposes of justification. 

To considerations of public policy, upon sudi « 
question, I decline to advert at any lengthf for two 
reasons } one is, because my judgment must be 
formed on grounds of another species — on the le- 
gal construction of the Order of Council, the Pro- 
clamation, and the Act of Parliament If those have 
in fact taken away the right of the Crown, against 
the public interest, be the consequences ever so mis- 
chievous, the remedy must be sought not in errone- 
ous jud|pDients\here, but in wise legislative provisiona 
elsewhere. Another reason is, that the consider- 
atioiis of puUic pdicy are too vast, and too obvious, 
not to present themselves to every man's imagi« 
nation. When I state the position contended for cm 
the part of the captors to be in effect this, that it 
shall be in the power of every man who has made a 
a4>ture^ of the pettiest comjnander of the pettiest 
privateer, to force on, in qpite of all the prudence of 
the Crown opposed to such an iattraipt, the dis* 
cussion and decision of the most delicate questions 
-— the discussion and dedsipn of which, may involve 
the Country in the most ruinous hostilities, I state a 
proposition, that must awaken the apprehension of 
every man who hears me, as to the extent of the . 
danger which would attend the establishment of such 
a principle. It has been stated, and truly stated^ 
that great encouragement is due to the navy of this 
kingdom } I feel this I hope in its full extent ; and 
I can have no doubt that it is still more sensibly felt 

by 



1804. 
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by the Government of this Country ; but I must Th« 
presume, that, in estimating duly the weight of that ""'' 
consideration in any particular cases, the Govern- ^^';^^^' 
ment will likewise estimate the weight of other pub- 
lic considerations, which inthoseparticular cases may 
happen to be still more urgent, and more important, 
high and important as that consic^'^ration unquestion- 
ably is. 

On the whole case, I am of opit« con that all princi- 
ples of law, all forms of law, all considerations of 
public policy, concur to support the right of release 
prior to adjudication, which I must pronounce to be 
still inherent in the Crown. It is with peculiar sa- 
tisfistction of mind that I reflect, that if I have erred 
in forming this opinion, the law has provided more 
ways than one in which the effect of the infirmity of 
my judgment may be repaired, to the relief of the 
parties who feel themselves aggrieved by it. 



LA GLOIRE, LiMousEN. ^-a^. 

1803, 

^His was a case of a French ship, captured on a "^ i^/**** 

voyage from Martinique to Prance and claimed Cwtei — 
by the master as a cartel ship, as sailing under the ic^ili^^athip 
passport of the jBn7i?A commander at St Lucie, for ^^^"^. 
the purpose of carrying General Noques and other '''"J^^rJ^X'' 
officers taken at St, Lucie to Prance. pruonert uun 

■t S^, Zvctf, 
■i^nedble to the 

On the part qfthe captors, Laurence and Robmson. nndentindiiii^ of 
— On the ^ect of such protection as this is assumed ^c^Tbe '^ 
to be, there can be but one opinion, when the ordi- JJ[*^>|*^ ** 
nary ihode of conducting a transaction of this kind *'»?"?*> "^ . , , 
^k simply pursued, and established in proof before the with theformti 
Court The delicacy of cases c^cartel is felt by all ; OffteTj^c. 
but the high good iaith to be expected in such con- 
• rot. y. o tracts 
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GlAl 



u tracts will be most effectually secured, by preserving 
_ the simplicity of the contract itself, and by allowing 



^^^^* M latitude of interpretation, beyond the obvious 
ud jTu/y i4tb« meaning of the Grantor. Safe conducts are de- 
scribed by writers on the law of nations^ as proceed* 
ing entirely from the will of the Grantor. In all 
doobtf ul casesy they are to be restricted to the obvi* 
ous meaning of that will, and are not to be extended 
« Fatta, h. 3. to include mare than was obviously intended*, and 
^^' necessary to carry that intention into efiect. What 

are the facts of this case ? It is endeavoured toJ>ring 
wMiin the sanctity of cartel a valuable ship, which 
has none of the ordinary characteristics of a cart^ 
diip belonging to her. She was a merchant vessel, 
which had carried out troops from France^ and ap* 
pean to have been lying at MarUmqtse unemployec^ 
and without hope of getting home in safety to a . 
JPrench prat. In this situation a charter-party is ' 
made between the Officer of Government at ilfor- 
Unique and the master^ in which the vessel is taken 
Up as a cartel ship, as she is there denominated, and 
ia chartered to carry to France, witli a flag of tnice. 
General Noques^ and about fifty other persons, who 
bad, been made prisoners of war at the surrender of 
St. JjBuie^ The wh<de of this pretension rests oa the^ 
gratuitous awumption of 2!V^* parties. There i» 
no passport from the British Admiral, nor a word 
respecting her, in all that passed between Greneral 
Noques and the British Commander at Sk Lucie. 
In former discussions, on a similar subject/ tiie Court 
(a) Tit Dmffjii' had occasion to observe (d)f ** that it ia not the em** 
p.ud!^^^' ployment alone that is held to convey a necessiaj 

protection, but that the security is derived.iicom th» 
special st^emiduct^ wMch would be unneoessarfy tf * 
tilie mere servioe w«e ssfficieot^'^ The spedfef dtau« 

ncfer 
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raeter should, in all cases where an opportunity oflefs^ La 
nidre properly proceed from the act of some person m 



atrthof ity, on the part of the nation against which th^e ^^- ^» 

protection is assumed. As to the service in this in- uajuiyutsri 

st^nc^, it is not a Cartel Service ; which is generally 

to faciKtate ah intercourse between hostile Ports. 

The Toyage is from one French Port to another ; and 

as to the protection of Passports, from any person o» 

authority on the Part of this Country, the mastei^ 

does not pretend to have had any other passporfej ' 

than what he carried out with him f#om Bourdeaa^t^ 

It was owing to the want of some such document^ 

that the truth w sufficiency of his pretensionsr to 

eaMlel #ere catled in question ; and on this ground 

only, according to the evidence of the JPViMeA 

master, the captor, proceeding with great caiitto* 

and delicacy, thought himself justified in bringing 

this vessel to adj udication. Recourse is now hadto 

the personal safe conducts which Genex^al Ifoques 

and the other persons on board hiyj receivedfronk t6A 

British Commander at St. Lucie. On the surrender 

of that island, it seems that permission was given to 

General Noques to proceed to MarHfaqne at to 

France on his parole. This permission arose entirely 

csA of the request of General ^ojte^^ to be allowed 

to go on his parole, and though it was extended after* 

wards to other persons, the te/ros of their safe-oon« 

duct extended no farther thaii << to go to Marttnifm 

i)T elsewhere, in a neutral ship or flag of truce." 

These gentlemen went to Martinique, and there^ 

without the intervention of any authority on the part 

of this country, the character and exemption of car* 

tel» in fiivoor of this vessel, ii^ engrafted on these 

mete peMttal passports for the security of the 

geatremen theimselves. ' Was it reasonable that such 

o 2 effect 
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La eflfect. should be attributed to them ? Suppose their, 
affiurs had led them different ways, could it be con- 



P^^' tended, that each person might have hoisted his 
mi Juhf i4tb, cartel flag, and have protected a separate ship ? 
Could there have been any such understanding be- 
tween General Green/kid and General Noques stSL 
Luck? The whole permission arises out of the xe^ 
quest oftheFrench general, and should be restricted 
to it. In that request there is not a word of any 
such consequence. Had General Greenfield any au- 
thority to grant such protection to a vessel which 
had never been under his power ? In capitulations, 
the act of the commander on all property, which is 
the object of the contest and as such subject to his 
discretion, would undoubtedly be binding ; but SU 
Lucie was taken by storm; there was no capitula- 
tion. If General Greef^li had intended to give up 
a French vessel in safety, why did he not send off 
one of those taken at St. Lude. Nothing of that 
kind is done. The Conventions (a) of command- 
ing. officers are in some respects to be strictly con- 
strued ; and it might, on just grounds be questioned 
whether General Greenfield had authority to grant 
protection to a vessel sailing from another place, that 
had never been under his authority. Without in- 
sisting, however, on the irwaUdity of such an act, it* 
actually done, it will be sufficient to infer from the 
questionable nature of the act itself, that all general 



(a) Lea CofiTentions de G^neraux, dont nous venons de parleri 
regardant ks Affairs d'autrui, le sens en doit etre restrebt, autaot 
que le permet la nature de Taccord ; en aorte qute, d'un oote, k 
Soufenda ae aoit point engage par la plot qwi'l ne Toudroit, i^ 

traitoit loi mcmei and que, dfTautre, lea Generaux ne sonffinent 

.' ■ .■...« 

point dedomoMfe en fiusantleur devoir. **GroAuf\»%^rdx,2%.§io* 

" . probability 
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probability is against such an intention on the part u 
of the British officer. The case set up is a case of '^"^'' 
exemption, in which the burthen of proof lies on the ^'J^^* 
party asserting such a privilege. As the evidence and Jic% uth, 
adduced by no means supports the claim^ the vessel 
cannot be held entitled to protection, but must stand 
upon the same footing as any other enemy's ship» 
and as such be subject to condemnation. 

On the part of the Claimants^ Swabey and Adams 
contended — that it was a transaction of perfect good 
&ith on the part of the master ; fjiat it was made a 
condition of the charter-party that the vessel should 
be fitted out strictly as a cartel ship, without taking 
a cargo or bearing arms ; that the passports of Gene- 
ral Greenfield and General Brereton went beyond 
the purpose of granting a mere personal protection 
to these gentlemen, and were represented to the 
master as sufficient to confer the protection of 
cartel: that the Court would consider such a trans- 
action most favourably to support the good faith of 
the nation, and protect the claimant against a mere 
defect of form, if' indeed these passports should be 
held not to come up to the formalities usually 6b^ 
served in cases of cartel. 

Judgment. 
Sir W. S€Ott.^^Th\s vessel was taken sailing under 
a flag of truce, that is, under the EngUshvLud French 
colours joined together. The flagof truce alone would 
not be sufficient to aftbrd protection, because it might 
be fraudulently assumed, or without authority. A 
dainii however, isgiven under aspecial representation 
of the circumstances that led to this transaction, stat» 
ing it to have i^isen from the agreement' of Gene* 
nd GV*er92/feitf and certain JWiirA Officers; who ^ 

o S become 
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La become prisonera of w^i; oo tfae^pture of 8t Lude^ 
, Somediuig haB been said, iii argument, of the extent 



^iol^' of the power of General Officers to contraqt with 
fad «/u^ 1401^ the enemy in Capitulations. Certainly, nothing can 
be more sacred than such agreements : they are to 
be held mo6t inviolate ; it is scarcely possible to con- 
jCeive any terms, however incommodiousi that ought 
not to be most faithfully observed in . the execution 
ef such contracts. This, however, is not an agree- 
ment of that kind» It appears that St. Xjude was 
taken by assault, without .any capitulation, apd that 
after tlie surrender. General Greenfield granted p^er* 
mission to the French General to proceed to France^ 
on parole not to serve ^gain till exchanged. It was 
therefore not a contract, as far as appears, of mutua) 
benefit, but a matter of indulgence, to be &vourably 
considered indeed, as the act of a General Officer 
who may be supposed to have been the best ji^dge 
of the propriety of the measure at the time $ but 
lomcfthing, which does not bind his country pre- 
cisely to the same extent, as a capitulation ^ war^ 
by which some return of advantage is stipulated and 
obtained for his Country. General GreenfiekTs 
letter, wliich is first to be considered, states, <* that 
General NoqueSf being desirous of rt^turning to 
France^ has my approbation, and is at liberty to 
go to Martinique^ and afterwards to France^ on con- 
dition," <§pc. This is a personal liberation, and by 
no means ascertains the vehicle in which he was to 
go. It does not appear from this instrument, whe- 
ther General Noques was to take a French ship and 
protect her under this permission } nor indeed whe- 
ther the mode of conveyance had dt all entered into 
the contemplation c^ the parti«. It would therei- 
fuft be in^posaiUe £Mr me to determm on the bvI. 

dence 
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dbnce of this letter alone. There is another letter La 
from General Breretotij who was left in command at '^*"*'' 



St. Lucie J which in answer to a second application, ^^* ^> 
to include certain other persons, grants permission, ma July i4tb, 
^' to go to Martinique^ and afterwards to Franccy as 
they might find most convenient/' That also is a 
very general expression : which might refer only to 
their (yaon situation and character ^ and might only 
mean that they should go in the most undisturbed 
manner, provided they found neutral ships, or car- 
tels, or any other innocuous vehicle. There is a third 
instrument from General BreretaUj which signifies 
« a permission to go to Martinique and France, m a 
neutral ship orjlag qf truce , or elsewhere, where their 
(iffiurs may require** These gentlemen go to MarttF^ 
nique, and there this vessel is taken up as a cartel ship 
by virtue of this permission, though not strictly a 
cartel ship ; and certainly, if the master can be sup- 
posed to have entered into this engagement sin- 
cerely, under the persuasion that he was to be 
protected by the privileges of cartel, without con- 
sidering strictly how far the authority of General 
Greenfield might be competent to confer aucfa ex- 
emption, I think, that the Parties will be entitled 
to very indulgent considerations^ in regard to the 
restitution of tliis property. The claim is given on 
the affidavit of the master, who certainly doies not 
support his averment in the full extent ; but he does 
not appear to be exposed to any imputation of mala 
fiie^ on that account. He states the agreement of the 
British commander to have been, <^ that these gen- 
tlemen might go in any French ship which they 
could take up.f That is not to the full supported by 
any evidence that aj^pear^in these papers. If^ un- 
der tpich % fipfoiontotion of the agreement, made to 

o 4 this 
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La this toBn, the French Officers had taken up this 
vesself it would, I think, be straining matters to a 



??03^' degree, not quite discreet or legal, to object against 
and July utb, the Validity of such a protection, that it was not 
strictly in the form of cartel, unless it could be 
shewn that such pretensions had been brought for- 
ward from some unfair or fraudulent motive. It is 
possible, that in this representation the master spoke 
only according to what he had learned in conver- 
sation, and relied upon, as an honestcommunicatton^ 
for he was no party to the original agreement. What 
I shall direct in this state of the case will be, that affi- 
davits may be introduced to shew what the real un- 
derstanding on this point was, between General 
Greenfield and the French General, and whether the 
representation made to the master, was conformable 
to what he states in his affidavit. 

On a subsequent day, 19th Jt^, the affidavits of 
General Brereton and General Noques were exhi- 
bited, by which it appeared, that the course of the 
transaction had been agreeable to their joint under- 
standing of the permission granted. On this evi* 
dence, 

Court. -^ When this case came on before, the 
Court intimated a disposition to sustain the claim, if 
it should appear to have been the understanding of 
the parties, and particularlyof the Party granting the 
Permission, that a ship sailing on this service, under 
a flag of truce, should be protected, though not 
strictly a cartel. Whether the British commander 
might have exceeded his powers, or have made an 
improvident concession^ would not, I think, super- 
sede the obligation which this Court would feel it* 

self 
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self undefi to support the good faith of the agree- la 
meiitt on which the other party had acted with con- ^'"^* 



iidence. The prisoners were sent to Martinique^ ^^^^ 
probably for mutual convenience ; Th is con tract was tnd juiy \ 4ih, 
then entered into between the prefect of the Govern- 
ment of that place, and the master of this ship, under 
the direction of the Captain General. It is now cer<* 
tified not to have exceeded the intention of the Brt* 
tisk Officer J under whose permission these prison^s 
were allowed to return Xx} France; and tiiat is the 
point to which I principally look, and which ^p^ 
proaches to the foundation of the principle laid down 
by the Court in the case referred to. * Sbmething •Adm.Repts. 
has been said of the bad faith which the Govern- ^•^"*'' 
ment of France has practised on- some similar occa- 
sion, in detaining a vessel sent regularly as a cartel 
ship from this country to a port of France. Such a^ 
behaviour would, on no account be resorted to as a 
precedent, to which this Court would attend, in con- 
sidering the proper effect ef the proceedings of these 
parties in this transaction. I am of , opinion, that the 
representation of the claimant is substantially con- 
firmed by the British Officer, and I shall decree 
restitution; giving the captor the expences of 
taking the depositions, and of the farther proof that 
has been necessary to clear up this matter. 



THE MARY, Folger. j^. a6ih, 

1804 

T N this case another question of cartel came before ctmi — ' 

the Court, which, from the public importance of a ^^^J!^^^ 
right understanding of such matters, is here brought ^f^ «^- 
forward without regard to its order of date. « rtKvtd, doet 

ROC frll uoder the 
PironMomorditFloM Act IbriirifiMIVopmf mMfJwmJhom tba Koemj. ^NottCKtoitd to the^ri- 
gimi OwBtr, b«t gifcn up to tbe Dispotal of liit Mijrtty, »t the Pnycr of the Crown* 

It 
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li appeared that the Mary was a British Whale 
ship which had gone ioto the Cape of Good Hope for 
a supi^y of provisions, and ignorant of hostilities. 
The ship was seized, and the crew imprisoned, ex- 
cept ihe first and seccmd mates, who were allowed to 
go at large on their parole, and a prize-master and 
five men were put on board the vessel. In the mean 
tune the Matilda^ an English cartel ship, came in, 
going with Frtmrk Prisoners from Pondicherry to 
Brtrnce. («) The crew of the Mary^ with the two 
mateSfe were pvt on board the MatUda^ with an 
intimation, accwrdmg to their evidence^ taken at St. 
Hekma^ *' that they were to consider themselves as 
«< prisonexs of war, to be carried to France^ and be 
there exchanged." In the night of the 4th of Fe^ 
hn/uary^ these men let themsel%*es down in the boat 
ot* the yi(Mda^ and got on board their own vessel 
and took her to St. Helena^ where she was detained 
by the Governor, and sent home, with an account of 
the transaction to the officers ot* Government Pro- 
ceedings were instituted on the part of the Crown, 
alleging the ca^ure to have been made illegally, 
and praying that theCourt would direct the vessel to 
be given up, at the disposal ot* his Majesty. An ap« 
pearance was also given for the original owners ibr 
restitution of thetr ship, and for the crew fi^r salvage, 
as in a case of rescue. 

After some discussion of the facts, theCourt stop- 
ped the argtunent: observing — It appears tome. 



^a; Hk P^rvittUe of the agRcaaifc stated the fnmary Desti- 
aasioa of the Cvii/Slup to have h^m to Frmtct^ for the purpose 
of tKchangiBg the FrmA Timmut, but the termft of the Cartel, 
vkh reject to d«e||aiiBm,«cn^thtt iftf^ ihDald be "aeAt to 
Ewgimi^ to be thaa f > chugr il far Dw^ Vnmmsu 

that 
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tliat the Court is not at present jsufficiently instructed tim 
m to some material circumstances of Uie case, — ^**^' 
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whether these men were going to France or not, and ^''^^Jf ***• 
whether they came on board by their own consent, 
or under any engagement, in which Captain Show 
the English Commissary pledged his faith for them. 
It may be a question wliether Captain Shaw might 
have authority to bind them to his act ; but that 
question may not arise if they were put on board with 
their own free consent, and acquiescence, to be car- 
ried to £i^/a/ie/, and under engagements to conduct 
themselves inoffensively. That is one possible state 
of tacts. It is likewise possible, that another very dif* 
ferent state of facts might have existed, namely, that 
they were forced on board this vessel, to be carried 
toFrance as priftoners of war. In that case the cartel 
ship would be no cartel to them ; it would be a pri- 
son ship, and no more ; The propriety of their con<f 
duct in effecting their escape, and the tiberation of 
their own vessel, would be most materially influenced 
by the rights and the duties resulting from the one 
situation or the other. According to their own repre- 
sentation, they were involuntary prisoners destined 
to France. It is of importance to learn from Caption 
Shaw, whether this representation is well founded, 
and I direct the case to stand over till the return of 
Captain ^i/um;, who, I understand is shortly expected* 

On this day the case came before the Court on 
the affidavit of Captain Shaw, with a copy of the ar- 
ticles of Cartel annexed, by which it appeared, *<that 
in consequence of the vepresentation made by Cap- 
tain ShaWf of the great want of able Seamen to navi- 
gate theCartel Shipt and <^Captain ShaafB proposal 
to take OB board the Crew of the Mmy to be ex- 
I changed 
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Tke changed in England ; these mariners were given up 
^^"^' to him under a stipulation,^ on his part, that he would 
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^t!L'«.!^***' ^^^ dispose of, or leave them, at any place on his 
voyage ; but that he would convey them in security 
to England : That the terms of their release were 
made known to the prisoners, and that they ex- 
pressed great satisfaction in them, and promised to 
work and give every assistance in their power.** 

Judgment. 

Sir fV. Scott. — This ship, being an EngUshSouih 
Whaler, went into the Cape qfGood Hope ignorant 
of hostilities, and was there seized. The men were 
taken out and put into a Dutch prison ; after they 
had been there some time, an English cartel vessel, 
with French prisoners from Fondichern/j came in, 
and a negotiation was set on foot between the Eng^ 
lish Commissary of that cartel, and the Dutch Go- 
vernor, for the release of these men, for the pur- 
pose of carrying them to England^ to be there ex- 
changed for Dutch prisoners. 

When the cause came on before, the place of their 
destination was not sufficiently established. It was 
represented on the part of the mariners, that they 
were to be carried to France^ which might be a 
dhange of situation very disadvantageous to^them, 
as they might perhaps be reasonably unwilling to 
exchange a Z>ufcA prison for a confinement inFrance. 
Under these circumstances it was contended, that 
they would be under no obligation as to their be- 
haviour ; but that they would remain perfectly at 
liberty to effect their escape, in any manner that 
they could. It now turns out from the affidavit of 
Mr. Shaw, <^ that their destination was to England^ 
and not to France ; that they expressed great satis- 
faction 
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Action at the opportunity afforded them of a. return Hie , 
to their native country, and engaged for their peace- ^^^^' 



able demeanour/' The case becomes, therefore, Ab».a6th, 
in this view, extremely different from a case of op- 
pression, and continued imprisonment, exercised 
upon unwilling parties. What the law might have 
been in such a case, it will not be necessary to en- 
quire ; Whether they must have been held bound 
by the undertaking of a person acting as Commis- 
sary for prisoners, and coming there in that charac- 
ter, and with apparent authority, I will not take 
upon me to determine ; as the question does not 
necessarily arise out of the circumstances of this 
transaction. I should be unwilling to drop an ex- 
pression, . that might be thought to derogate from 
the sacredness of cartel vessels, or to diminish the 
inestimable utility, which the world enjoys in the 
acknowledged inviolability of their character: I 
shall therefore decline to enter upon a question, that 
is rendered unnecessary by a material fact in this 
case, which now turns out to be, that these persons 
were put on board by their own consent, on terms 
that were explained to them, and fully acquiesced 
in by themselves.. They were bound, by their own 
engagement, as strongly as men coula be, to abstain 
from all acts of violence, and to do nothing which 
had the least connection with hostility. In violation 
of the duties which they had thus stipulated for, 
from a spirit of heedless enterprize, belonging to 
suc|| men, I imagine, rather than from any more im- 
proper motive, they seize the boat of the cartel ship, 
attack their own vessel by the means of this boat»^ 
and carry her off by. force against all opposition. At 
St. Helena^ where they carried her, she is detained 
by the GQvernor^ as having been taken from the 

10 Dutch 
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Tiw Dukk by mr iUegal act of dqptare, md is sent here 
^^V fiw tlm judgnaetot of this Ccmrt. The ship and cargo 

^M4***' ^*^^ *"^^^ ^'•^^ converted into money, and the paip- 
tiea iiew be&re the Court are — The Crown stafid- 
11^ in the character of the representative of tiiid 
Countiry in its foreign relations -—The owners pray- 
ing restitution of their property, as in a case of ai^ 
ordiniiry recapture. ^^-^ And these Mariners praying 
salvage. Of the claim for salvage I have already 
disposed, by the observations which i have* just 
maide. The whole case of the salvors ,is a case qf 
demeritf and a^ demand of remuneration, 19 the hurt 
which in prudence they onght to make. 

On the claim of the original Proprietors, t am of 

' opinion, that it is not such a recapture as will revest 

their interest. It is contended, that it falls under the 

Sect. 99. general terms of the prize act, which directs <^ that 

** (dlsUps and goods belongivig to his Majesty's' snb^ 
** jects, which were before retaken and surprized by 
*< his Mogesbfs enemieSy and are at any time after^ 
<* wards surprized and retaken byanyothi^ Ms^esty^ 
<< ships, &c. shall be restored^ onsahage.** But I Ciat!- 
not think that this recapture is of such a nature^ M 
can be deemed a legal capture. An act which is in 
itself iU^al, can convey no right. It must be under-* 
stood that the surprising and retaking described by 
the act of parliament, must be such a surpriiAng and 
retaking^ as the law would acknowledge and justify, 
and not such a surprising and retakif^, aa being in 
itself piratical, must be deemed a nullity as tofany 
l^gal effect. Here is a surprising and retaking^ that 
has been effected through a violation of contract, by 
persons pretending to act upon rights which they 
had parted with, as well by Uieir own engagettien^ 
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as by the nature of the situation in which they were ' The 
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placed. Such an act is essentially invalid, and can . 
have no legal consequence attached to it, either for ^<w- a^» 
the benefit of those persons themselves, or for the 
benefit of others who may claim Ibfough them. 

It has been objected that there is no complaint be- 
fore the Court, on the part of the Dutch Govern- 
ment ; but the actual feelings of the Dutch Govern- 
ment are sufficiently apparent from the affidavit of 
Mr. Shaw, who states, " that the crew of the cartel 
were immediately thrown into prison ;" a consequence 
which sufficiently demonstrates the extreme, mis* 
chief, and inconvenience, resulting from inconsider- 
ate attempts of this kind. After such an expression 
of feeling .on the part of the Dutch government, it 
can scarcely be doubted, that some representation 
xvM made of the injury received ; though the forms 
of proceeding here may havci prevented it from being 
brought immediately to the notice of the Court. In- 
dependent of such a remonstrance, considering the 
Dutch Government to be aggrieved, as undoubtedly 
an enemy may be aggrieved, by an undue exercise of 
the rights of war, and considering the interest which 
the Crown has in preserving the sanctity of good faith 
in all our public relations ta foreign States, I cannot 
think that the Court will be guilty of any injustice, 
in decreeing this property to be delivered to His 
Majesty, to be by him disposed of, as his sense of juft- . 
tice towards the injured Government may direct. 
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INSTRUCTION, 24th June 1803. 

TN consideration of the present ttate of commerce, we are pleased 
hereby to direct the commanders of our ships of war and pri- 
▼ateers, not to seize any neutral vessel which shall be carrying on 
trade directly between the colonies of the enenciy and the neutral 
country to which the yessel belongs, and laden with the property 
of inhabitants of such neutral country : Provided that such neutral 
vessel shall not be supplying, nor shall have on the outward voyage 
supplied, the enemy vridi any articles contraband of war, and shall 
not be trading with any blockaded port. 



INSTRUCTION, ist Fibmary 1805. 

iXpiERKAS we have judged it expedient that interruptibn should 
not be given to the supplying'the kingdom of Spain, in its pre- 
sent distress, with grain, notwithstanding the existing hostilities: we 
do hereby direct, and strictly enjoin the commanders of our ships 
of war and privateers, not to molest any neutral vessel laden solely 
with grain, and gobg to Sfamf to whomsoever the said grain may 
belong, unless it be brought from, or be destined to, a blockaded 
port. 



London : Pirinttd b? A. StnJitn, 
Uw Priater to the King's Mm EictUent M^iy. 
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SAN ANTONIO, Ma, wk,. 

1S04. 

!^HIS was a queftion rcfpefting a flag fharc, dc- Fiagihtrc-. 

manded by Lord Keiths as Commander in Chief the^ntor sir 
f the ftadon to which the capturing fhip was ^'»t he wai cm. 
tached, and refifted on the part of Sif J. Sau^ fopi;3'!e°"fcrvice. 
arezy on a fuggeftion that he was a£Ung imder fepa- $f^^'[|*u^^M* 
tc orders from the Admiralty. futiained. 

m 

On the fart of Lord Keitb^ the King^s Advocate and 
aurence. This queftion comes before the Court on 
1 A£t on Petition, ftating all the Circumftances on 
Wch a right to a flag-eighth is demanded by Lord 
W/A, and refifted on the part of Sir y. Saianarez. 
he proclamation of the'Iate war, by which the quef- 
on is to be decided, direfts, " That when an inferior 
ag oificer is fent out to reinforce a fuperior (lag 

Tou V. F officer. 
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Sam Antonio, officer, that fupcrior flag officcr fhall have no fharc ia 
"IJ/^n^JhT* P"^'^ captured by the mfcrior flag oflicers, before he 
i8<H- arrives within the limits of the ftation of the fuperior 
flag officer, and aftually receives orders from him." 
That Sir J. Saumarez had arrived within the fliation 
cannot be doubted, as he had arrived at Gibraltar^ 
which is an important pbft of that ftatioif, where the 
Commander had been much refident, and where it 
might be expefted that general orders would be left ; 
and, in fad, a fliip was left at Gibraltar to communi- 
cate orders, quite fuflicient to anfwer the words of the 
Proclamation. As little doubt can arife on another 
important point, that Sir yames Saumarez was in- 
tended by the Admiralty to be placed under the 
orders of Lord Keith ; this is manifeft from the 
whole tenor of his inflruftions ; and although he 
was direfted to correfpond with the Admiralty, he 
was alfo direfted to correfpond with Lord Keith^ and 
to give him notice of his operations. The orders left 
behind at Gibraltar by Lord Keitb^ on going to a 
diftant ,part of his flation, were addreflfed, *' To Sir 
Erafmm Gower^ or any other Jlag officer appointed t§ 
ail on this Jlation^^ They were not confined to one 
in particular, but were direded to all who fhould be 
appointed to aft on that ftation. Sir Borlafe Warren 
had opened them, and afted in conformity to them» 
and had left them for other officers who might fucceed. 
Sir James Saumarez^ arrived in June^ after having 
engaged the enemy's fleet in Algefiras Bay. That 
he confidercd himfelf under Lord Keith*s command is 
evident, from his own conduct in writing to him an 
account of that engagement, and in taking with him 
a vcflbl belonging to Lord Keith^t fquadron, when he 

failed 
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failed ^zd\n in quefl of the enemy. But the defence ^ 7*^ 

" * ' ^ Sak An riKio, 

fet up is, . " That though thefe orders might be re- --^ — - 

ceived, Sir James Saimiarez never read theiii, and itSoV 
that he was not aSing under them/' This is an 
averment that can on no principle be admitted. Here 
xvere orders delivered to him by Captain Pr^i;qy?5 **as 
general orders for all Jla^ officers coming here to be 
tinder the command of Lord Keith ;*' and if an inferior 
Officer could be at liberty to refufe to open them, it 
would be in his power to keep himfelf detached from 
the ftation, and under the orders of the Admiralty, 
as long as he pleafed. The Aft of Court goes on to 
ftate, " that Sir J. Saumarcz received a letter from 
Lord Keith in the month of Augujl** But furcly it 
cannot be contended that it is neceffary, that the or- 
ders defcribed in the Proclamation (hould be. iffued to 
tech inferior flag officer individually, and after the 
Commander in Chief had received intelligence of that 
jparticular officer's appointment. It is next ftated in 
the Acl, that the orders had been opened by Sir Bor^ 
lafe Warren^ as if it was intended to be maintained 
that their effefl: would, with regard to other fucceed- 
ing flag officers, be defeated by that circumRance. 
This furely cannot be contended. They were general 
orders, left, as the {landing regulations of the fleet, at 
the place where all officers appointed to that ftation 
tnight be expefted to call. All the grounds of defence 
that can be coUefted from the Aft of Court, muft 
fail to bring this cafe within the reftriftions which ' 
create exceptions to the general right of flag officers 
under the Proclamation, and confequently Lord Keith* % 
claim to his flag-eighth mult be eilabliflied. 

pa On 
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. J^ On the other fide ^ Arnold. — That Sir J. Saumarez 

—7 was arrived within the limits of the ftation, cannot be 

1804. denied ; but the queflion is, whether the cafe, under 
all its circtRuilanceSi falls within the words of the 
Proclamation. The fervice on which Sir J. Saumarex 
was fent, was not for the general purpofe of rein, 
forcing Lord Keith. It is not fo exprcflcd : It was 
not fo in fubflance. He was not direded to follow 
the courfe which Lord Keiih might have taken, but 
he was direftcd by the Admiralty to go to a particular 
place, and perform a particular fervice. He was to 
go to Cadiz^ ^nd blockade that port — to watch the 
enemy, and if they attempted to come out, to follow 
them to any place to which they, might fail. He was 
alfo to watch a French force that was expeded to 
come out of Ferrol, for the purpofe of joining the 
Spariijh fleet, — he was to follow that force alfo, and to 
endeavour to bring them to aftion. Here were fervices 
enjoined, that nught in fair probability have led him far 
out of the limits of Lord Keith* s ftation, ^nd have en* 
tirely prevented all co-operation with him. It is con» 
tended^ therefore, that Sir J. Saumarez was not fent 
to reinforce Lord Keith under the terms of the Pro* 
clamation^ but to peiform a fpecial and diftind fer* 
vice under the orders of the Admiralty. As to tkfe 
orders fuppofed to be received, it is not averred that 
there was any communication of general orders, from 
the veflel taken by Sir /. Saumarez under his com* 
mamd. If it is to be inferred in any manner, that 
there wonld be fuch a communication, it might have 
been merely as matter of private information, and 
4:annot be confidered as a communication from the 
fupeiior ilag officer to him. What is principally re- 
lied 
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hVd on, however, is the communication made at ^ "^^ 

Gibraltar. But this is no communication of orders • 

from Lord Keitb to him. They are defcribed as I804. * 
(landing orders for the port of Gibraltar^ and the lat- 
ter part relates to fervices to be performed at Malta 
and Port Alahon, under the general fervices of the fta- 
tion, in which Sir y. Saumarcz could not be employed* 
He was confined to a particular objeft by the orders 
of the Admiralty, and was therefore incapable of ex- 
ecuting any orders at Malta or Po'^t Mahon. They 
Were orders that did not apply to him, and were on 
that jiccount negleSed by him. ITiey cannot thcrc^- 
fore be confidered as orders, which had fuch a re* 
fcrence to him, as to bring him under the command 
of I^rd Keith. It is faid that his own condud in 
writing to Lord Keith^ Ihews that he thought himfelf 
under Lord Keith'^s command. — By no means. It was 
a part of his inftruftions from the Admiralty, that he 
fhould fo write, as indeed it might be very important 
that tord Keitb fliould be made acquainted with every 
difpofition of the enemy, even by perfons who were 
not in any degree fubjeft to hi$ command. But if Sir 
J. Saumarcx had beeii under an error as to the ptecife 
nature of his fitvation, and the duties he owed td 
Lord Keitby it will not vary the principle of Law, \yf 
which the cafe Ls to be governed, on a more mature 
confideration of all the circuinftances applicable to it : 
It will have no efteft to fupply that other requifite 
under the Proclamation, " That the inferior flag officer 
Jboidd have received orders from his fuperior^ It is 
fubmitted that no fuch orders have been reteivedy 
and that the fiag eighth is not due to Lord Keith ia 
this cdfe> under the terms of the Proclamation^ 
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San ZI^'Jowio ^^ ^^P^t '^^ Kin^ s Advocatc and Laurence. — It may 

-: be material to point out. What are the particular fer- 

'iiic4. ' vices which are faid to ha\T been impofed on Sir J. Sj:/- 
. marez by the Admiralty, from whence it will appear ihat 
they were peife^ly confiftent and coincident with the 
general fervices of the ftation ? Government having 
received information, which could not be known to 
Lord Kcithy fent this force, not on ^Jeparate fervicey 
but to reinforce a particular part of the operations of 
Lord Keith^s ftation. Sir J. Smimarcz was to watch 
the French and Spanijh fleets, both within the limiis of 
the ftation, and forming the fubjeft matter of a part of 
the orders vvhich Lord Keith left behind at Gibraltar^ 
This, therefore, cannot be taken as a new or feparate * 
Service ; it had already been made a part of the difpo- 
fition of Lord Kcith\ force, and the fliips fent under 
Sir 7* Saumarcz were defigned as a particular rein- 
forcement for that purpofe. How does Sir y. Sau- 
fiiiirez a<5l on his arrival at Gibraltar ? He fuperfedes 
the Ofikcr left in command there by Lord Keith^ and 
takes the Calpe^ a part of Lord Keith's force, away 
v/itli him, but not out of the limits of the ftation. 
He received the general orders, which were not, as it 
has been defcribed, orders for Malta and Port MahoUj 
but orders for the general fervice of the ftation, of 
which this very object of blockading Cadiz formed a 
material part. Thefe will fully anfwer the words of 
the Proclamation, which feem to be framed ftudioufly 
with great latitude, as meaning, no doubt, to infer 
that any fort of aftyal communication from the fupe* 
rior flag-officer would be fufljcient. The limits of this 
ftation appear to have extended from Cape Finijierre 
to Cape le Gat. In what a fituation then would the 
commanding officer be, as to his intereft in the fiag- 

cigbth. 
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dffhth, if it could be held that the orders to be given ^ 7^* «.* 

muft be direfted fpecifically and individually to each ; 

inferior flag-officer, that (hould be fent out out to join fg©^ 
the general operations, at >vhat may be- called the head 
quarters of the ftation. 

Judgment. 

Sir William Scott. — This queftion turns on the in- 
terpretation of that paflage of the proclamation, which 
direQs, that " when an inferior flag-officer is fent out 
to reinforce a fuperior flag-officer, the fuperior flag- 
officer (hall have no right to any (hare of prizes taken 
by the inferior flag-officer before the inferior flag- 
officer ftiall arrive within the limits of the command 
of the fuperior flag-officer, and aftually receive fome 
order from him.** In this cafe, I think, it is not de- 
nied, that Lord Keith was Commander in Chief on 
the Mediterranean ftation, and that Sir James Sau^ 
marez was fent out for the general Purpofe of rein- 
forcing him, becaufe the words of the order were, 
" to put himfelf under Lord Keithh command }** it 
is certainly not neceflary that the word reinforce fliould 
be ufed ; it is fufficient, I conceive, if an inferior officer 
is direded to put himfelf under the command of his 
fuperior for the purpofes of general co • operation. The 
mere arrival alone, however, is not fufficient ; another 
reqliifite circumftance is, that he fliould have received 
fome orders from the Commander on the ftation. The 
terms of the proclamation j^re very general,*ySw^ (>r^^ri }* 
but there muft htfcmej by which the authority of the 
Commander in Chief over this particular part of his 
Force is fliewn to have vefted in him. It is certainly true, 
that, befides the general fervice of reinforcing , the infe- 
rior officer may have a diftin£t and feparate fervice con- 

V 4 fided 
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sanAn^ani* fided to him by the Admiralty, which, though to hi 

performed within the limits of the ftation, may not be 

1I04. * connefted with the general purpofes for which the Com- 
mander of the ftation is employed. This is a poffible 
thing ; but it would require, I think, a (Irong cafe, to 
^ fhew that adiftind andfeparate fervice was intended; the 

prefumption being undoubtedly, that, where a fervice 
is to be performed within the limits of a ftation, it is 
co-Incident with the general fervices on which the 
Commander in Chief is employed, ufually, with a very 
large difcretion, as to the means of annoying the ene- 
my with the beft efftSt, In this cafe, there are orders 
given by the Admiralty ( and the queftion to be con- 
fideredis. Whether they are of a nature to take the offi- 
cer, entrufted With them, out of the cffe6l of this pre* 
fumptioHy and to detach him from the force, with which 
on general groimds he muft be fuppofed to be affociated. 
I catmot fay that they appear to me to be of that kind. 
The Mediterranean ftation was of very wide extent, 
comprehending fervices very mifccllaneous in their na- 
ture, a(nd of great importance. If orders were given to 
Six J. Saumarez refpedUng the blockade of Cadiz^ and 
refpeSing his co-operation with the allied fleet of For* 
tugaly it is not neceffarily a diftinft and fcparate fer- 
vice, with which Lord Keith had nothing to do, and 
which kept Sir J. Saumarez in a ftate of emancipation 
from him j fmce thefe were fervices on which 
part of Lord Keith's force was then operating. The 
terms of the orders to Sir J. Saumarez are ** to invi" 
prate the blockade of Cadizj* which Lord Keith's force 
was then keeping up. Six J. Saumarez came within the 
limits of the ftation : he heard of an enemy*s fqua- 
dron in Algejiras Bay^ and attacked them, but unfuc- 
cefsfully^ and went to Gibraltar to r^t^ which was 

the 
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the principal port of the ftation, and might be called ^^^ ai?J^„.. 

almoft the head quarters of the Commander in Chief* — 

When he was there, he received orders from Lord 1I04. ' 
Keith^ but it is faid that he did not read them. Cer- 
tainly, this Court can never admit an averment that 
the inferior officer had "hot read orders that were di- 
reded to him, and were delivered to him by his fupe- 
rior. Indeed, I cannot but obferve, that Sir James 
Saumarez fpeaks with fome uncertainty on this feft, 
which I am inclined to think did happen, though it 
may have efcaped his recolleftion. He fays, ** that 
he did not interfere with the Marine department, 

** becaufe he was othetwife employed^ not becaufe he 

conceived that he had no authority, but becaufe hi$ 
other duties prevented him : not that the orderd re- 
fpe£ting them did not apply to him, but becaufe he 
had a jufUfying excufe for not attending to them* 
The orders were general, and not confined to the firft 
oflker that might arrive but extending to all in fuccef- 
fion, who might come to put^themfelves under Lord 
Keith's command. Then what is there that does not 
bring this cafe within the words of the Proclamation ? 
Here is an inferior officer fent out to reinforce^ for fo 
I confider this fpecial fervice, as being within the ge- 
neral fervices of the ftation. He wis to put himfclf 
under the command of the fuperior officer, to affift in 
the blockade of Cadiz. He had arrived^ and received 
orders^ which did in part apply to the particular fervice, 
with which Sir /. Saumarez is faid to be fpecially en* 
trufted by the Admiralty, the blockade of Cadiz i 
and the pri2e in queftion is a veflel which had efcaped 
from the blockading force. Orders of a more gene* 
ral nature would, I apprehend, have been fufficient ; 
fince aU that would be required it fome exerdfe of 

authority 
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. J^^ authority, to fhew that the relation fubfiftiiie between 

a Commander in Chief and the fubordinate parts of 

igij!.' ' his force had aftually attached. Here is an exercifc 
of authority connected with the very fervice to be 
performed. Upon the whole of this cafe, I am of 
opinion, that it does fall within the words of the Pro- 
clamation, and that Lord Keitb is entitled to his 
flag-fhare. 



jv/orjoth, THE TOBAGO, De Witte. 

11(04. ' 

Bottomry, on Ml 'THIS was a cafe of a claim, on behalf of -^. J?, a 
JiIk an intcrcft ** Britt/h merchant, for the intereft of a bottomree 
• rcLi^i.^r^'' bond executed to him by the mafter of the (hip, being 
hchlif^Mhc*'" ^ French veffel, previous to hoftilities, 

boiMUhaldcr. 

Againji the demand^ the .Kmg*s Advocate and Ro- 
bin/on. — This claim is entirely unprecedented in prac- 
^ tice, and is on various grounds wholly unfuftainable. 

In the firft place it might be queftioned, how far the 
contingency on which all bonds of this kind depend, the 
fafe arrival of the fhip itfelf, can be faid to have taken 
place. The bond is made fuitable againft'the veffel, 
as the property of the owner, on her arrival in the 
port of Dunkirk^ or any other port. Here a hof- 
tile feizure has intervened, which has Jure belli fu- 
perfeded the former title of property, and has pre- 
vented the veffel from entering, as a voluntary aft of 
her own, either Dunkirk or any other port. There 
has not been fuch an arrival, as would fupport the 
ordinary liens of freight or wages as between the ori. 

ginal 
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ginal parties ; by parity of rcafbn, this faurity alfo, '^^« 

depending on the fafe arrival of the veffel, muft be 

cxtinguifhed ty capture with other liens. But if it is igi^^ ' 
confidered only on the ground of property, it is a 
general maxim of all laws, ancient and modem, that 
a thing pledged ftill remains the property of the 
debtor, Pignus in bonis debitor is permanercy ideoque 
ipji perire^ non dubiiim eji. And in the practice 
of airfyftems of jurifprudence, the interference of a 
Court of Juftice is neceffary to appropriate the pledge 
to the creditor, and convert the property. How then 
under this inftrument merely can a fubftantive dtle of 
. property be averred, which is neceffary to fupport a 
claim in a Prize Court ? That it is not fuppofed to 
conftitute property, will farther appear from confider. 
ing what would be the cafe, if the interefts in fnch a 
tranfaftion were inverted. Suppoie a bond of this 
nature given, upon a neutral fhip, and to a perfon now 
become an enemy ^ could a proceeding of prize be infti^ 
tuted againft the neutral (hip, or any part of it, as the 
property of the enemy? Certainly not. The confe- 
quence of admitting claims for fuch interels, on behalf 

of ^neutral bondholder, whilft they would not be amen- 
able to capture, in the hands of an enemy, would be to 
conftitute a fpecies of property which could in no cafe be 
fubjeft to the rights of war — and that carved out of a 
defcription of property, which is, in iis own nature, moft 
expofed to the events of war. But, farther, if // could be 
confidered as the property of the claimants, in what 
fituation would it be placed ? — at Icaft under the flag 
and pafs of the belligerent nation, fubje£t to his con^ 
troul and management, and converdble by him as 
pccafion might be, even to the operadons of war. Such 
a mode of qualifymg the immediate and oftenfible 

interefts 
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^ '^^^ interefts in a (hip would afford a moft convenient cover 

to conceal the property of the enemy; and fo mifchiev- 

ioo4. * ous would be the confequence of holding fuch interefts 
to be pi oteftcd from the rights of war, that even if 
all other objections could be removed, it would 
be neceffary to hold fuch property in the hands and 
poffeffion of the enemy, liable to confifcation. On 
cvtry ground this is an intereft that cannot be reftored, 
but muft follow the fate of th^fubjed matter, on which 
it was engrafted. 

On iJyt other ftdc^ Laurence and Adams. — As to the 
dangerous confequences that are apprehended from 
claims of this nature, it muft be rccollcftcd, that fuch 
interefts can arife only out of circumftances of diftrefs, 
and therefore they are not very liable to abufe, nor 
likely to be fet up in fraud of belligerent rights. Still 
lefs is this danger to be apprehended from claims like 
the prefent, which is built on an event antecedent to 
the war, and independent of all contemplation of war. 
The objefiion cannot be fuftained, therefore, on the 
ground of the fraudulent molhes that led to this 
tranfa£tion, nor of the confequences likely to enfuc, 
from admitting claims of this nature, which will at 
all times be liable to be ftriftly examined with refer- 
ence to their own particular circumftances. The 
claimant in this cafe, being a Brifijh fubjed, has lent 
his money on an otdinary event of commerce, happen- 
ing in time of peace, for the protcftion of property now 
• fallen to the captor; he now folicits the aid of this 
Court, as his only remedy againft a total lofs» Then 
as to the legal effedk of fuch bonds — they ar^ intro* 
duced for the benefit of navigation, and for the 
fecupty of the lender, and are with that view held 

to 
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to conftitute a lien fo ftrong, that they fuperfede all 

other demands on the fhip. That ihe (hip had not -— 

arrived, is but an objeftion in words i for if the intc- 1)^04. 
reft in the vcflel can be confidered as a neutral intc- 
reft, the old maxim, that capture is delivery, would 
apply to protect all fuch demands. It is, befides, 
an objeftion proceeding only from the aft of the 
captor, who prevented the regular arrival, and can 
therefore not derive any benefit from a dcleSt pro« 
ceeding only from his own a£t. Captors are held to 
take, cum cnere ; they put themfelves in the place of 
the enemy, and are liable to the burthens attaching 
on the property in the courfe of Navigation, in which 
it is feized. With regard to the cafe put of an ene^ 
my's intereft of this defcription, on a neutral (hip, the 
diftinftion is obvious, that this intereft is a thing accef- 
forial only to the fhip ; and that it might well confift 
with the principles of juftice, that the acceflfory might 
be reftored, though the (hip was condemned ; at the 
fiune time that it would not be reafonable or juft to 
kizc the (hip itfelf, on account of fuch an acce(roria) 
intereft, which an enemy might poflefs in it. 

Judgment. 

Sir IViUiam Scott. — ^The integrity of this tranfa6Hon 
is not impeached, but I am called upon to confider. 
Whether the Court can confiftently, with the principles 
of law that govern its pradUce, aflford relief. It is the 
cafe of a bottomree bond given fairly in time of peace, 
without any view of infringing the rights of war, to re- 
lieve a (hip in diftrefs —a contrail certainly regarded 
with great attention and tendeniefs by this Court, whe^ 
brought immediately before it. But can the Court r&- 
cogniM bonds of this kind a* titles jof property, fo as 

t» 
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to give perfons a right to ftand in judgment, and 
demand reftitution of fuch interefts in a Court ctf 
1*04. ' Prize? The total filencc of thofe who have argued 
for the claimant, as to any precedents for this demand, 
ftrongly fliews that it has riot been the praftice of the 
Court to confidcr fuch bonds as property, entitled to 
its proteftion ; and I think I may venture to fay that 
there has been no fuch inftance. The perfon advanc- 
*ng money on bonds of this nature^ acquires by that aft no 
pnopcrty in the vejfel ; he acquires the jus in rem^ bift 
not xhtjus in re^ until it has been converted and appro- 
priated by the final procefs of a Court of Jufticc, The 
property of the vcffd continues in the former pro- 
prietor, who has given a right of adion againft it, 
but nothing more. If there is no change of property, 
there can be no change of national charafler. Thofe 
lending money on fuch fecurity, take this fecurity 
fubjed: to all the chances incident to it, and amongft 
the reft, the chances of war. But it is faid, that the 
captor takes cjam onere ; and therefore that this obli- 
gation would devolve upon him. That he is held to 
take cum anere is undoubtedly true, as a rule which is 
to be underftood to apply, where the onus is immediately 
and vifibly incumbent upon it. A captor who takes 
the cargo of an enemy on board the fhip of a friend, 
takes it liable to the freight due to the owner of the 
fliip ; bccaufe the owner of the Ship has the cargo in 
his poffcffion, fubjeft to that demand by the general 
law, independent of all contraft. By that law he 
is not bound to part with it but on payment of 
freight ; he being in pofleffion can detain it by his own 
authority, and wants not the aid of any Court for that 
purpofe. Thefe are all charafters of xhtjus in re— of 
an interell diredly and vifibly refiding in thefubftance 

of 
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cf the thing itfelf. But it is a propofition of a much ^^ ^ 
wider extent, which affirms that a mere right of a£tion 



is entitled to the fame favourable conGderation^ in its x'804. ' 
transfer from the neutral to a captor. It is very ob- 
vious that claims of fuch a nature may be fo framed, 
as that no powers belonging to this Court can enable 
it to examine them with eScQt. They are private con- 
tradbs pafiing between parties who may have an intered: 
in colluding ; the captor has no accefs whatever to the 
original private underftanding of the parties in forming 
fuch contracts ; and it is therefore unfit that he fhould 
be afFefted by them. His rights of capture aft upon 
the property, without regard to fecret liens poifefled 
by third parties : In like manner his rights operate on 
no fuch liens, where the property itfelf is prote&ed 
from capture. Indeed it would be almoft impoilible 
for the csiptor to difcover fuch liens in the poflefiion of 
the enemy, upon property belonging to a neutral ; the 
confequence therefore of allowing generally the privi- 
lege here claimed would be, that the captor would be 
fubjed to the difadvantage of having neutral liens fet 
up to defeat his claims upon hoflile property, whilfl 
lie could never entitle himfelf to any advantage, from 
hoflile liens upon neutral property : This Court there- 
fore excludes all confideration of liens or incumr 
brances of this fpecies. On the whole, I am of 
opinion, that there is no inftance in which the Court 
has recognized bonds of this kind, as titles • of pro- 
perty, and that they are not entitled to he recognized 
as fuch in the Prize Court, however much the Court 
of Admiralty may be difpofed to uphold them in the 
other branch of its jurifdifUon, wken they are brought 

direfily before it* 

THE 



f 44 CASES OETER&dNED IN THE 



y-r''^ THE PEARL, Denton. 

(Infbnce Court.) 

to iJ"/focfciiSi nr^^^ ^^* ^ ^^^^ ^^^ ^"^C8, on a hiring of certain 
by leaving the mariners for a fun' from the Downs to Htdl j in 

l/r before her ' D^hich the defence fet up was, that the mariners had 

jwi of W! quitted the veffel before the voyage fpedfied in the 

contrad was completed. 

f})i King*! Advocate and I^urence. — ^This is a cafe 
of much importance in principle^ and particularly to 

the (hip owners of the port of BulL It appears tliat 
thefe mariners were hired by the mafter in the Downs j 
for the run to Hull^ at twelre guineas per man, and 
chat they were in fad: only three days occupied in that 
navigation. When the (hip aitived in the Htmber, 
the port of Hull wafc fo fall that the veffel could net 
enter immediately, and the mafter was induced to 

^ come to anchor in the Roadftead, near to the Old 
G^rrifon, where thefe men iniifted on quitting the (hip, 
as having completed their voyage. On the contrary, 
the owners maintain, that the mere anchoring in that 
Roadftead is not an arrival in the port cf Hull ; that, 
in fad, veffels are often loft there ; and that a diftinc« 
don has always prevailed in the trade of Hull^ of not 
paying wages until the veffel is actually within the 
port. Under the general principles of the maritime 

' law, the legal conTequence of defertion, in wilfully 
quitting the (ervices of the fhip, before her arrival in 
port, h the forfeiture of wages. The exiftence and 
expediency of fuch a law are fo generally recognized, 

I that 
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Aat it IS unneceflary to enter into any argument on The 

that point. The cafe refolve$ itfclf rather into two . L. 

•qucflions of fafl:. Whether an arrival in the Humbert -^"Voi?' 
or in this Roadtled more particularly, can be deemed 
in law an arrival in the port of HulL\ fccondly, whe- 
ther thefe men did not wilfully quit the fervices of the 
veffel without leave, and contrary to the exprefs no- 
tice given to them by the owners. On the firft point it 
£5 evident, ex vi termini^ that an arrival in the Humber 
is not an arrival in the port of Hull. None of the 
effeds of arrival coulS be attributed to fuch an 
anchoring, not in the port of Hull^ nor even in the 
river of Hull^ but in the Humber. It is certified 
that it would not have been a valid arrival for any 
purpofe of infurance, and that it was a known prac. 
tice in the trade of Hull^ not to confider the 
arrival oflF this point to be an arrival in port. It is ' 
alfo proved that the owners warned the mariners not 
to leave the fhip ; indeed, the mariners themfelves of- 
fered to lemit a guinea of their wages, or to hire 
others, which is an admiOion that they had not dif- 
charged the whole of their duty. As thefe fafls are 
eftablifhed beyond contradifiionj the Court will per- 
ceive the importance of the general principle to the 
trade of Hull^ and feel the neceffity of enforcing the 
provifions of the law, by pronouncing that thefe men 
ha;ve incurred the forfeiture of their whole wages. 

* _ 

• On the other Jtdcj Swabey.-^Thc terms of the agree- 
ment in this cafe were for a run from the Downs to 
Hull. Thefe men made no part of the ordinal crew, 
but were taken up in the Downs^ to fupply a n»trc 
eccafional aififtance \ they were no parties to the ihir 's 
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TW articles, and though the original tiraw might be oblig^, 

. 11*1—. by the nature of their engagement, to affift in the luw 

^i^o^**' livery, it does not follow, nor does it appear to be the 
Vneaningof the terms of their contra£k,that thefe perfons 
fo picked up,(hould be detained forfuch purpofes. Tliey 
were hired for a run to Hull ; and it is no immaterial 
circumftance in their favour that, on their arrival in 
this Roadfted, which is about half a mile from the 
port of Hullj the mafter thought that they xi^n 
entitled to their difcharge, and exerted himfelf to 
procure their wages for them. There was no unwil- 
lingnefs on their part to have brought the veffel into 
port, but the port was full, and could not receive 
ihem« This was a circumftance entirely out of their 
contemplation at the time of hiring, and if it can be 
urged* in any degree as fufficieiit to protraft their obt 
gation, it might be carried to an extent of evident 
injuftice, if it could be fuppofed'lhat they were bound 
to wait any length of time, in attendance on the veflei, 
without being entitled to- additional rennmeratioB*. 
The aft v Vich is imputed to them is certainly not 
to be claffcd with ordinary cafes of defertion, fincc 
they did not quit the veffel without the confent of 
the mafter, and were fupported in their conftruc- 
tion of the contraft by him, who cannot -be fup- 
I pofed to have been unacquainted with the cuftoms 
of the pcfftof Hull. It is not fach an a£t as can be 
held to draw on it the penalty of wilful defertion. 
(>n tho^ contrary, the terms of the contraft are ta 
be taken as fulfilled^ fo as to entitle thefe men to tbdr 
whole wages. 
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Judgment. ru 

Sir H^iIUam Scoff. — In order to maintiin z claim of ^ 



»■» ■ 



this kind, a mariner muft prove one of twn points, ^1^ *' 
either the performance of the contraft, or that fome 
- circumftance had intervened, wliich would equitably 
• difcharge him f'-om the obligation of the contrad, and 
contiiine to him the benefit of a legal and virtual per* 
formancc. The prelont contraft was mai^e by the 
mailer in the Downs ^ for the advantage of his owners, 
: and if the port of Hull had not been mentioned, the 
. conftruflion mud, I think, have been the fame^ be-' 
caule It is not the Humlf^r, which may in popular 
language be fome-imes called Hu/l, but the port 
which is to be underllood as the terminus ad qtfem of 
the destination, and as the place where the (hip is 
cxpe&ed to be moored iu fafety« If Hull only had 
been defcribed, I think the legal interpretation mufl 
have been the fame. But the terms of the contrail 
are the port ofHull^ which, it is admitted, and indeed 
cannot be denied, is not the Humbor. For the 
puipofes of the Cufl:om«, the Humber may, perh ps, 
be confidered as the port of HuU^ but not for other 
purpofes conne^5ted with the general intertfts of navi. 
^ gatioo. it is, in fad, a place in which the veifel 
would continue to be very uiuch expofed to all the ac« 
cidents of the voyage ; and, I conceive^ the faft may 
be u it is reprefcnted, that infurers would not be 
rclcafed from their engagement by fuch an arrivali 
Sailors are not ufually difcharged there ; and it af- 
fords no inference to the contrary, that in this in« 
flance they^ pilot had been ^charged, as is not 
uoufual on entering a river^ though fuch en- 
trance IS no tenninatiox} of the voyage. That circum* 

e a fla :ce 
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The fiance would not prove more than that the fea voyage 

— .' , , ', was at an end ; which may be, thougb> if the port 

^llo^^' lies far up the river, a river pilot may be (Ull necefiary 

for the completion of the whole voyage. The oUU 

gation of mariners is for the whole voyage, in the 

river as well as at fea ; and if the port lies high up 

the river, a very con/iderable portion of their fervices 

' ' may remain to be performed in the river. On the firft 

point, therefore, I am of opinion that the claim cannot 

be fupported on the mere legal grounds of the abfo- 

lute conclufion of the voyage. Then, to fupjioirt 

. their demand, we muft refort to equitable grounds, 

and fee whether there were any juftifying drcum- 

fiances which prevented their arrival, independent of 

any failure in performance of duty on their part« It 

is faid that the mailer gave them his confent, add 

therefore that this ad was not an ad of deferim^ 

which is defcribed to be the wilful quitting of die 

ihip without the confent of the mailer. It appears^ 

undoubtedly, that the mailer did confent as far ai 

he could ; but it appears alfo, I think, that he adied 

rafhly in fo doing; and it is to be lamented d||it 

he has, perhaps, been the inflrument of miflead-* 

ing thefe . men. He was unacquainted with (he 

limits of the port, and with its cuiloms, and there* 

^ore he ought to have been very guarded in the op- 

nion that he expreifed. But had he any authority fo 

confent, in oppolition to the declared will of the 

owners ?— Certainly not. He was not a perfon inte- 

refted in the contraft, but a mere agent for the benefit 

of the owners. The owners themfelves came on 

board, and told the mariners that they had not arrived 

6 ' In 
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in port, and that they were not to be difcharged. The J^^*^ 

inafter was but their reprefcntarive in making* the ^..^^ 

contrad, and they had a ri^'ht to iafift on the full ^/-'^^tt^, 
performance of it. There w^s a fuperccfiion of 
the mafter'^ authority, which, in ordinary cafes, 
where no owner appears, might be fufficient ; but 'in 
this cafe, it would not juilify the mariners, in oppo- 
iition to the owners, exprefliag their direft prohibition^ 
and (landing . on their legal rights. This excufe^ 
therefore, will not be fufficient. The only otlier 
ground is, that the port was fo full that the veflll 
could not enter; though the men were willing to go 
in. That brings the cafe to this qucftion — Whether 
if a veffel cannot enter at the very moment when (he 
comes to the port, the mariners are at liberty to fay, 
** Good bye to you, we are entitled to our wages.'* — 
I am of opinion, that fuch conduct cannot be de- 
fended; and that it could not be^ till after fome time 
of juft expeclation of the removal of the difficulty, 
that they would be entitled to iheir dirinliTal. If a 
Ihip cannot get in, (he is, on that very account, more 
in need of the fervices of the crew. If the fart be 
as it is Aated, that the port is too narrow to admit all 
veiTels, it may be, in future, a fit foundation of a - 
fpecial agreement ; becaufe, though on' one hand it 
would be too much to fav, that if the fhip can* 
|iot get in the firft day, the men fhall be difcharged ; 
yet, on the other, it may be attended with great 
hardfhip to mariners to be detained if the irr.p; diment 
Is likely to train on for any confiderable length of time. 
It might, therefore, be a fit fuljed of private 
^greemcuty as to this port, and othas under fnni* 

CL3 i^ 
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the lar drcumftances. In this cafe it appears that thete 
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yrzs 00 fuch proCpeft of a lading impediment. The 
'^""1^^* Ihip did a£kually get in within a week } and when 
it is confidercd that thefe men were to receive twelve 
guineas each for the run, which had only uken up 
four days, a week** delay docs not fcem to be too 
much to fall under the terms of fuch wages This 
k, indeed, in fome degree admitted by themfelves, in 
th? offer which they made of money to procure fub* 
flitutes. On the whole cafe, I feel myfelf bound to 
pronounce that the veffel had not arrived, and that 
the circumftances ftated, arc not fufficicnt to juftify 
the mariners in quitting the veffel, in direct oppofi- 
lo the w>ll of their employers. I will not lay it 
down indefinitely, that they would be bound to wait 
^y length of time, but that, under the circumltan- 
tes of this cafe, they fliould have waited longer. I 
ihink the legal cafe and the equitable cafe alfo. a& ht 
Nas it is affc^ed by legaT com i derations only, is with 
the ov^he^s. Adverting to the mifapprehenfion that 
fcems to have prevailed on this point, feeing that it is 
a cafe very different from malicious defertion, and thai 
the mariners might perhaps be mifled by the mafter, 
1 would wifh to recommend their claim to the liberal 
confideration of their employers. Bat the fentence 
which I fell it my duty to pronounce is, that the ma- 
riners have failed in their cafe, s:nd that they are not 
entitled to their wages* 
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THE VREEDE, OHiSEN. 7-" •"'•. 

THIS was a cafe of a daim on fanher proof for a Fuih*rpr<K,r— 
1 r J 1- -jt^ Role as lo the 

parcel ot goods taken on a voyage trom Amfler- nafure of pmof 
dam to Bilboa^ and claimed by a merchant ;at Embden. 'ZyQ^ZlvtxL 
In objediun to the further proof, it had been con- ^^p^'^l' ^^ 
tended, that no correfpondence had been exhibited 
with the confignee ; that where the claimant appeared 
to be engaged in a trade not conneded with his own 
port, in either term of it, he ought to clear away the 
fufpicion .arifing from th? incrcafed improbability of 
fuch a tranfaAion, by (hewing the* meafures which h« 
had taken for the protection of his hitergfts, in the port 
oi confjgnment. 

Judgment, 
Zlr Wiliiam Scotf.'-^The general rule has been, 
tfiat where the fliipmcnt is irom the port of on« 
inemy to the pon of another enemy, a double cor- 
refpondence ihould be exhibitttl, becaule there is a 
4ouble intereft to be rebutted ; where the trade is from 
the port of the enemy to a neutral port,(tfJ the cor- 
refpondei^ce with the fhipper is all that is ufually re* 
quired; and I fee nothing in this cafe that fhould 
induce the Court to direct a llrlder proof that is 
Satisfactory in ordinary caii^s. With regard to this 
particular tr^de, alfo, I think, th^ fufpicion is- much 
weakened, by confidering that Spain is not a country 
of much ihipping, and therefore when the ord.nary 
courfe of fupply is interrupted on the part of ihe 
Dutchj it was not yecy likely to be taken up wholly by 
Spahiy but might be fuppofed more naturally to en- 
gage the attention of neutral merchants. 

ObjeSion ovv;:r-ruievl — Reflitution, 



(m) Spam wm at iba ume of this traofacUon if nev^trad (Ute. 
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y«Miith, THE CATHARINA ELIZABETH, Le Grakqe. 

1804. 

Hcfift-ncc hyii npHis was a cafe of a claim for cfoods, as American 
will ..o jffcd property, on board a French veiiel, againlt which 

the ^r>Prry^**' it had becii contended, amongfl; oiher arguments on 

the proof of property, that there had been a refiftancc 
on the part of the maftcr that would expofe the whoU 
cargo entrufted to his management 4x> condemnatiom. 

Judgment. 

Sir William ^eoU.-^Tht circumftances of this cafe 
cannot, I think, be, tal^en to raife the queftion rc» 
fpccting the refcue. The (hip was a French veifel, 
and the mailer a French man j therefore be his con* 
dud what it may, it would be the conduft of 
an enemy, and not of a neutral matter. The 
documents -are in fome parts defedive, and may 
on that account juftify a call for farther proof; biit 
ttyond this, that there is any ground for con- 
demnation of the cargo, in the condud of the mali 
ter, cannot be maintained. It could only be th^ 
hoftile aft of a boftile perfon, who was prifoner of 
war, and who, unlefs under parole, had a perfed 
right to attempt to emancipate himfelf by feizing his 
own veffel. If a neutral mafter attempts a refcue, he 
violjates a duty, which is impofed ypon him by the 
law of nations, to fubmit to come in for enquiry, as 
^ to the property of the fhip or cargo ; and if he 
violates that obligation by a recurrence to force, the 
confequence will undoubtedly reach the p^'operiy of 
bis owner ; and it would, I thinly, extend alfo to the 
confifcation of the whole cargo tntrufted to his care, 
and thus fraudulently attempted tp be withdrawn 
from the rights of war, With an enemy mafter, the 

raft 
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exfe is very diflferent : No duty is violated by fuch an Ti^e 
ad: on his part — lupum auribds iene^^ and if he can ELir.A«f^^Tii. 
m^ithdraw himfelf, he has a richt fo to do. But a "" "^ 
tnaterial ia£t in this cafe is, that the mafler did not (»o4« 
attempt to withdraw this property; he fcized tht Jbif 
ef the captor^ and not this veffel. 1 he cafe being 
clear, then, of that queftion, as- to the refcue, it ig 
merely a cafe for farther proof, and if the goods arc 
ibewn to be American property, they muft be reftorcd. 



BOEDES LUST, Sybrands, y«>«4th, 

THIS was the cafe of a claim given for property N^ti.>nat cha- 
belongmg to perlons refiJeiut at Demari^ra, on a tetticci in d /w- 
faggeftion that they were at the time of feizure, and '^,7!^^ tflfrnm, 
of adjudication, n:^i enemies of .the Crown of Great lAt/bcLr'th* 
Britain. t^^W'T^""^ 

On the part rf the Captors j the King*s Advocate^ i6ii» 7«^, m 
Swabey^ and jP^/r/Jn/.— This property was feized '^' 
19 iV^ay^ 18 3, after the order for the detention and 
feizure of all Dutch property. It is not averred on 
the part of the claimant, that he fettled in Demarara 
during the time of Britijh poffeffion, fo as to bring 
him within the range of the principle which the 
Court laid down in the Cafe of the Diana, (ji) Neither 
is it attempted to be (hewn, that at the time of cap^- 
ture, the claimant had manifefled by any overt a^. 
W intention of quitting the colony. Much property 
in the lituation ot this claim has been condemned fmce 
tne commencement of the war ; and it feems eniiitly 
to have efcaped the Counfel and the Court, that there 

(a) Supra, page 691 
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Tiie was any ground for rellxtution. Such a claim is there- 
^ fore not only unprecedented, but in oppofition to the 

yir/V t4'h, pradHce which has prevailed, from which fome InfereKC 
at lead arifes againft the rounJnefs of the pretenfions on 
which it is built. It is now, however, brought forward 
for folemn argument on this ground, that the claimant 
was not an enemy either at the time of failing, or at 
the time of capture, or at the time of adjudication* 
With regard to the firft point, it is certainly not nc^ 
ceflary that property, to become good prize, (hould 
be the property of the enemy at the time of failing. 
If fo, every thing found upon the feas at the break- 
ing out of hoftilities, though belonging to the enemy, 
would be protefted. 2dly. It is not neceffary that it 
fhould be the property of the enemy at the time of 
feizure ; for if fo, no property feized under embargo 
could be condemned, jdly. It is not neceflfary that 
it Ihould bcL the property of the enemy at the time of 
adjudication ; becaufe, if that could be maintained, 
the goods of all peribns who were enemies at the time 
of capture, but had become fubjeds by conqueil be- 
fore adjudication, mud be reftored, which is contrary 
to the eilabliihed principle of the (a) Negotie en Zee^ 
vsrtj the Danhetar African^ {b) and that whole clafs 
of cafes. It is, houever, of lefs imponance to dwell 
on this point, fmce the fallacy of the pretenfion feems to 
lie in confounding the fa£^, and in confidering the time 
of detention only as the time of legal capture. On the 
contrary, the firft feizure in this inftance, being only 
provifiohal, the rights of war muft be taken to have 
attached on the property, at the moment of adtual hof^ 
tJlities againft Holland. The rights of his Majefty ^(^ 

(/,) V«L I. p. 107, ij,) Ibid, 
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trued at that inftant, and are not to be divefled by any T^e 
£ubCequent cha'-aftcr which the claimant may acquire. J^"^^* 
If the original detention had . been merely accidental^ juh %^^% 
and not arifing out of any profped of war, this change of x 
charader would have enlued as a QeceiTary confequence 
of law. In the prefent cafj, this converfion is more 
immediately pointed out by th^ diredions given by the 
Crown for the feizure. The firft pofTcflion was of a 
hoilile nature, and if the right of property remained 
in any manner in ambiguity, till the decjaraticm of 
hoftilities, at that inftant tlie right of the Crown at* 
tached upon it, as upon the property of an enemy, 
and could not be diverted by the interveiuion of aay 
change of charaAer that might take place previous to 
adjudication. On this principle, the cafes of the Ne^ Utfupci^ 
Mie en Zeevarty and the Danhctar African^ are prc- 
cifely in point. The latter was (till (Ironger, (ince 
ja that cafe the capture was not made till after the pro* 
prietor had become a Bntijb fubjed by capitulaiion. 

On the other Jide^ Arnoldj Laurence^ and Rohinfm% 
•*-The pica on the part of the claimant is, that under 
all the circumdances of this cafe, he is endtled to reditu* 
0on. It may not be improper to flate briefly, ther'^fore, 
what the Situation of the Claimant v)as^ previou' to 
the adu*al Seizure, and what it is at this prefent ti:ne 
p£ adjudication. It appears that till December 1SG3, 
the inhabitants of D merara had continued Britijh fub- 
jeds, as the colony h^d not been before that time iur. 
rendered to the Dutch under the Treaty of Atniens. 
* The property in queftion was Slipped v\ January and 
February 1804, rand was the produce of the cuhiva- 
tion of the ifland during the time of Brtijb poflfeflion. 
l^iie fhxp iajUtfd m Marcb^ and was captured 011 the 
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Tht 1 9th of May J a month before the declaration of war 
"*" againft Ho/land. TTie property was neutral at the rimtf 



jit/f 14th, of failing, and it would have continued neutral, if it 
' ^ bad gone on to the place of its deflination. At this 
prefent moment of Adjudication, the claimants are he* 
come Britijb Subjects. At all the periods, therefore! 
to which the averment of property i$ required to poin^ 
in the affidavit of claim> and in the teft affidavit, the 
claimant may confcientloufly aver, ^' that it was bi$ 
property, at the time of failing and fdzure, that it 
would have been his property if it had arrived and 
been delivered at the place of deflination, that 
it now is his property, and that it did not, at any of 
thofe times, belong to enemies of the Crown of Great 
Britain^ or to perfons inhabiung within the territories 
of the enemy.'* But the eflfcd of this averment is en- 
deavoured to be avoided^ by fubflituiing in the place 
of the aflual ftizure another point of time aa the 
time of capture, viz. the n:oment of the declaration of 
hoflilities. .But how does tl.is confill with the general 
undei (lauding of the p'aftxe of the Court ?, It can 
hardly be doubted, tLat in the tefl affidavit before 
alluded to, the obvious meaning of the terms is the 
fenfe in which they are to be underflood. I'he aver- 
ment of property, as there introduced, is intended 
principally to negative the fuppofition of fraud or col- 
lufive transfer, fubfequent to the failing ; it is meant 
to cover the period of the voyage, and therefore in 
that inftrument at leaft the time of capture is to be 
taken fimply as the time of aftual fei^ure, and not 
conftruftively, and with reference to proceedings in 
this Court, or other fubfequent events. It may be 
. faidj that that inflrument is formed principally with a 
vi^w to captures in a fl^te of actual war^ and tbere« 
v ^ fore 
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ibre that it will not apply to illuftrate a quedion The 
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.arifmg under embargo. But the opinion of the 
.Court has been aheady expreffed againfl: the fufH- Jfify^^^ 
: ciency of fuch a conftruSive meanin|^. Under the * 
old practice, the form of condemnation ran ^^ ^s 
' V enemy's property at the time cf/eizure and adjudi^ 
^ cation.'* During the' laft war, when it became ne* 
ceiTary to apply the form to property feized under 
embargo, the Court thinking that the old form did not 
properly apply ^ and that the terms ** enemy*s property at 
" the time of/sizure,** could not be predicated of it in 
yirtue of the declaration of hofUiities that aftenn^unds 
took place, direded the form to be altered ' to ^* the 
property of per/ons now become enemies^^ &c. This 
circumftance ihews at lead that it was thought defi^ 
ble that it (hould appear on the Records of the Courts 
that at one of ihefe periods, according to their obTtous- 
meaning, the property was the prpperty of an eneniy. 
bideed the fallacy of the argument on the other fiUe 
feems to lie in arguing, that becaufe neither period is . 
feparately neceilary, dierefore.bo one of tbem is nedef^ 
fory. But fuppofe the fame reafoiyng fhould be carri^ 
on to all other times, precedent and fubfequent, thien 
the argument would be, that becaufe it could not bt 
faid to be necefTary to be (hewn that it was the pf o* 
perty of an enemy at any one predfe moment, thete« 
fore it was not neceflary that it fhould have been fa at 
any time whatever. On the contrary, it feems to have 
been thought fuffident hitherto in the adminiftration 
of prize law, to giVe' the captors the chances of the 
tables, as it may be called, fo that if at one of feveral 
times, the property can be (hewn to belong to the 
enemy, it would be fuffident; buty^ mucb^\MM always 

been 
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Ti^ been required, and no cafe can be produced in wIih^ 
,_!1_1^* condemnation has paflcd otherwire. The cafes that 
juh 24'h, have been cited by r.o means contradifl this aiTcrrion* 
^ In the Nigotie en Zcevarty the declaration of hoftilirief 
had been previous to the /ailing of the veJfeL and the 
principle decided was, that the impreflion of eneniy'4 
charaQer could not be removed in tranfitUy not even 
by an intermediate capitulation. In this cafe, up to 
the moment when the veflel was feized, there had been 
no enemy's character impofed, ^nd if at that moment 
the cafe had been brought to adjudication, on what 
principle could it have been denied that the claimant 
would have been entitled to reftitution. The N^tie 
en Zeevart^ therefore, flood on a principle which is not 
raifed by the fa£ls of this cafe- The Danhetar Afrv- 
can ftood upon the fame ground, fupported by the par. 
ticular circumjlanccs preceding the late hoftilities with 
B$lland. The ftate of Holland was pronounced to • 
have been hojiile at the time of failing. May 1 yg^^ 
and the exprcfs words of the fontence were, that the 
. fubfequent declaration of hoftilities in September 1 795, 
as applied to the anlbiguous (late of affairs for feveral 
months preceding, muft be conilrued to have af retro- 
adive operation. T his conftr uftion was, indeed, j uflly 
raifed by the words of the declaration of hoftilitxeSf 
. which began by reciting, ** that whereas, for feveral 
months, the French have been in poffeflion of Holland** 
8rc. Here no fuch ftate of ambiguity had preceded 
The relation of the two countries was a ftate of cltar 
amity (ill the 1 6 th of June. In fuch a cafe> the equity 
of interpretation requires that whatever force is given 
to the intervention of temporary h(>ftifities, not lefs 
cffc£i iliauid be afcribed to the jftate of aniyiy inter* 

veninj 
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vaune alfo before adjudicatidn, to rehabilitate and th<> 
reftore the claimant to his former friendly character j . 
and fo material is this diftindlion againfl: the application 7''Y^<^> 
of the authority of the Danquebar Afrxcaine^ that it 
Mms the cafe in favour of the prefent claim, as applied 
to the circumftances on which it is founded. Becaufe 
in the fubfequent cafe of the Herjielder^ ^d) when the (-) Voi. l 
Court came again to advert to the circumftances of the 
Danbetar African^ it obferved, " that, in that cafe, the 
ihip failed before hoftilities, and if the ftate of Holland 
had been m a clear and decided character of amity to- 
wards Great Britain^ 1 fhould have held, that the party 
would have been entitled to reft tution, and tq the be- 
nefit of the principle, that the national chara£ler cannot 
hi changed in tranfitu*^ That is, therefore, a direft 
declaratioii in favour of this claim, that the claimant 
being clearly in amity at the time of failing, not hoftile 
at feizure^ and not debarred from receiving reftitu- 
tion by the chara£ler of enemy at the time of adju- 
dication, may be cpnlidered as a perfon entitled to , 
reftitution. The whole of the argument on the other 
iide depends on fixing upon one intervening circum- 
fiance, which, it is infifted, muft apply profpeCtlvcIy as 
well as retrofpeftively to defeat every other confide- 
ration. Becaufe hoftil!ties have intervened, it is 
contended, that a right of war has attached, which 
cannot afterwards be divefted. But furely the equity 
of the principle requires, that if the intervention of hof- 
tilitjes between adual £eizure and adjudication, can 
convert the character of the property, fo as 10 render 
it liable to be confidered as hoftile property, the re. 
turn of charafler to its neutral ftate, recurring alfo 
on the fame intermediate period, fliould have the 
ofieft of rebabilitation^. and reyeft the title of property 

and 
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The and the capacity to receive reftitution, which had beei 
oixftcd only by conilrudion and by anticipation of the 



'jmi^ ?+ih, rights of war. Such a latitude may well be allowed 
till the fentence of adjudication has found the faft, 
and decided the charader in which the claimant is to 
be confniered. Till that is done, all the proceedings 
are inchoate only, and if the fafl: fails which they 
tend to eflablifh, they can have no effed to controul 

. the change of circum fiances, and prevent the Cdurt 
from deciiling upon them as they ftand in evidence at 
the time of adjudication. But farther, the whole 
argument on the fide of the captors is built on €$n. 

Jlru8io7i^ which, if it is admitted as to the point of 
time, why may it not be extended to the confideration 
of charafier alfo, and entitle the claimant to the be- 
nefit of all that conftrudive reafoning on which the 
principle of pofliminary reftitution is founded ? The 
inhabitants of Demerara may well claim the liberty 
of appealing from their political denomination at 
the time of capture, to their intention of remov- 
ing therafclves from the fituation of enemies, and 
of again incorporating themfelves with Great Bri* 
tain. This has been allowed to individuals in the 
<-) Vol. iif. cafe of Mn Curttjffhs {a) and others, who have been 

in the country of the enemy at the time of capture. In 
thofe cafes it may be faid, that fome overt a£k of re- 
moval, has been required. That indeed can hardly 
happen in a cafe of a colony ; but it is immaterial, 
fo long as fuch an intention can be (hewn to be fo 
conncded with the contingency of war, as to have foL 
lowed as a neceflary confequence on that event. The 
fituation and conduft of the inhabitants of D$mirar$ 
may well fupport fuch a coudufiom. In general dc- 

fcriptioA 
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fcriptions of that fettlement . it appears, that the principaj The 
plantations were, previpus tome lalt war,in the occupar ^ 

lion of Britijh planters from the other Britijh ifland^. July z4th. 
During aconfidcrablepartof the laftwar they were idenr ' ^ 
tified with the Britijh empire^ and may be fuppofed 
to have acquired afl'eftions, p onnsidions, and habits, 
which would lead them to put themfelves again under 
the dominion of this country* Ihefe prefumptions 
would indeed be nothing, without the fa£t itfelf. Bat 
the event pioved them reafon^ble, and may be juftly 
put in comparifon with any overt act, that can be re. 
quired or proved on the part of individuals. The 
war was fcarccly known iheie till the middle of Augujl'^ 
fo foon as the j 9th of September^ without the interpo- 
fition of any force, the ifland voluntarily furrendered 
tQ this Country, and the inhabitants became again 
Britijh fubjefls. On thefe grounds alone, it might 
not te too much to contend, that the claimants 
arc entitled to the benefit of the Poftliminary prin- 
pple. On the whole cafe it is fubmitted, that either 
the ordinary technical defcription of neutral cha- 
rader, or the particular claim fpringing from the 
relation which the claimants bear to this countr)% 
as redintegrated Britijh fubjefts, might be fuffici- 
ent to fupport the rcftitution of this property. 
But the force of the prctenfions of the claim will be 
materially increafed, if it is confidered on thde grounds 
jointly, that the pcrfon before the Court has complied 
vith all tlie terms ufually required of claimant* to 
(hew themfelves qualified to reftitutipn, both at the 
time of feizurc and adjudication \ that they are morc^ 
over perfoM, who were almpfj to the eve of capture 
Britijh fubjefts, exporting the produce of Briii/h. cul- 
tivation, and ilandmg here at the time of adjudicatioxi| 
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TV reftored agam by thdr own voluntary zGt, upon th^ 
^ ' firft news of hoftilides^ to thdr connexion with the 
3^^ i4*» Britijb empire. 

Tn reply ^ the Kin^s Advocate^ Swabefj andParfonsj^* 
The affidavit of claim is ixltrodisced only to defeat frau* 
dulent transfers ; all the periods therein dated may be 
fafely predicated in many inftances, in which, not* 
withltanding, the property will be liable to condem* 
nation. Even of thefe periods there is one, at which 
the chara£ter of enemy mod unqueilionably attached ; 
viz. at the time of inftituting proceedings by taking out ' 
the monition. That a£k is the foundation of the whole 
enquiry. The evidence introduced to fupport the pro- 
ceedings relates to the ftate of things, at that iime^ and 
previous ; and to that time, mud be referred the retro- 
fpeftive operation of the fentence, which afterwards 
paffes. This would be the legal view in which the efFeft 
of a condemnation muft be coiifidered, if fuch a fen* 
tence were ncceffary to veft the rights but it cannot be fo 
held ; a fentence of condemnation is a meafure of con- 
venience declaratory of the faft, but not effcntial to con- 
vert the right of property, which accrues to the King 
jure belli ^ at the inftant of capture. Something has been 
thrown out as if at the time of capture this property 
might have been reftored ; but it is to be remembered 
that the order for the feizure of Dutch property iflUed 
May the i6th, at the fame time with the delaration of 
war againft France* After that order, it would have 
been the duty of the Officer of the Crown in this Court 
to have redded reftitution, until the condud ofHolla^ 
and her difpodtion, or power to maintain the relations 
of amity with this Ck)untry, during the war with 

France, 
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France^ (hould be more fully afcertained, and till for • 3^^^ J,^,^ 
ther dircftions of the Crown on that point fhould be . 
r^eived. During the uncertain ftate of affairs be- 
tween this Country and Holland^ the firft order for 
feizure was provifionally of a hoftile nature; and 
therefore after all that has been faid of the terms of 
the fentence, there would be no impropriety if the old 
form was retained^ and if this property was defcribcd 
as the property of the enemy at the time of feizure« 
But all the argument ft'om the form of fentence (hews 
only, that the Court is not bound down by any par- 
ticular form, but that it adapts the fentence to the 
ftate of fads, as in the cafes of the late war, the fentence 
was altered, " to the property of perfons now become 
** enendesy l5?c.*^ The fubftantial ground of enquiry 
is — Whether there was not fuch a hoftile charadter 
in the firft feizure, and confirmed by the de9laration of 
hoftilities, as would veft the right in the King, at the 
time of the commencement of thefe proceedings. At 
that moment there could have been no queftion as to 
the condemnation. The claimant could have bad no 
ferfona ftandi before the Court, and the property muft 
have been condemned. Since that time the proceed- 
ings have been deferred, to give all parties an oppor- 
tunity of being heard ; but it would be very unrea- 
fonable that the right of adion fhould, owing to that 
utthilgence, be altered by the intervention of fubfe- 
quent events* To one quefUon which has been mooted 
in argument, — Whether in the cafe of a feizure before 
hoftilities, in which no proceedings may be fuppofed 
to have taken place during the war, the Court would 
proceed after the return of peace. — The pradice of 
the Court will afford an anfwer ; for in fome of the 

% ^ cafes 
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The cafes fcized before the late war with Holland, and ftif- 
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. pended by accident during the war, the Court has 

>M4t'> granted its monition, and permitted proceedings to 
be inftituted and profecuted to condemnation lince the 
return of peace. As to the cafes which have been 
commented upon, it is impofliblo to diftinguifh them, 
but to the difadvantage of the prefent claim. They 
are ftrongcr in regard to time. The Hcrjielder was 
taken before hoftiUties, but after a fpecial invitation to 
all fubjeSs of Holland, which has not taken place 
here. The diclum in the Herfislder was fpoken o* 
the Dankebar, which was not captured till after the 
claimant had become a Briiiflj fubjeft ; yet in that 
cafe alfo, it was held that the chara^er could not be 
changed in iranfiiu. 

Judgment, 

Sir IVilUam Sro//.— 'fhis cafe comes on upon the 
claims of perfons refident in Demarara before the 
war, and at the time of capture, and I cannot but 
fay that I am glad that the queftion has been raifed, 
fmce it may have the effed of putting an end to much 
uncertainty on the part of perfons who, on various 
grounds, may think themfelves entitled to more fa- 
vourable confiderations, than the rules of law prefcribc 
for ordinary cafes. The claim is given for feverai 
perfons as inhabitants of Demarara, not fettling ther? 
during the time of Briiijh poflcffion, nor averring an 
intention of retiring when that poflefTion ceafed. They 
are therefore to be treated under this general view ts 
Dutch fubjects, unlefs it can be (hewn that there are 
any other circumftances by which they are protefted. 
It is contended, that there are fuch circumftances, aij4 

that 



HiGH COURT OF ADMIRALTY. c^s 

that they are thefe : That the property was taken in The 

a Itate ot peace, and that the proprietors are now . 

become Britl/h fubjefts, and confequently that this ^"i%^!^ 
property could not be confidered as the property of 
an enemy, either at the time of capture or adjudica- 
tion. Now, with refpedl to the firft of thefe pleas, it 
muft be admitted, that alone would not proteft them, 
becaufe the Court has, without any exception, con- 
demned all other property of Dutchmen taken be- 
fore the war — And upon what ground ? — That the 
declaration had a retroaftive eflcd, applying to ail 
property previoufly detained, and rendering it liable 
to be confidered as ihe property of enemies taken in 
time of war. 1 his property was feized provifionally, 
-an zQ, itfelf hoflile enough in the mere execution, but 
equivocal as to the effeft, and liable to be varied by 
fubfequent events, and by the conduct of the Govern- 
ment of Holland. If that conduft had been fuch as to 
xe-cftablifh the relations of peace, then the feizure, al- 
though made with the charader of a hoftile feizure, 
would have proved in the event a mere embargo^ or 
temporary fequeftration. The property would have 
been reftored, as it is ufual, at the conclufion of em- 
bargoes ; a procefs often reforted to in the praftice of 
nations, for various caufes not immediately connected 
with any expcftations of hoflility. During the period 
that this embargo laftcd, it is faid, that the Court 
might have reftored, but I cannot aflent to that obfer- 

vafion ; becaufe, on due notice of embargoes, this Court 
is bound to enforce them. It would be a high mifprifion 
in this Court, to break them, by re-delivery of poffeflion 
to the foreign owner of that property, which the Crown 
"bad directed to be feizc J and detained for farther or- 

R 3 ders 
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The ders. The Court a£Ung in purfuance of the general 

!LJLl! orders of the State, and bound by thofe general orders, 

^"izl^^^ vrould be guilty of no denial of juftice, in refiifing to 
decree refUtution in fuch a cafe, for it has not the power 
to reftore. Its fundions are fufpended by a binding 
authority, and if any injuftice k done, that is an ac- 
count to be fettled between the States. The Court 
has no refponfibility, for it has no ability to ad. 

This was the ftate of the firft feizure. It was 
at firft equivocal ; and if the matter in difpute 
had terminated in reconciliation, the feizure would 
hare been converted into a mere civil embargo, (b ter* 
minated. That would have been the retroaftive effcft 
of that courfe of circumftances. On the contrary, if . 
the tranfafiions end in hoftility, the retroa£tiVe effeft 
is direftly the other way. It impreffes the dirett 
hoftile charafter upon the original feizure. It is dc- 
clarcd to be no embargo^ it is no longer an equivocal 
aft, fubjfeft to two interpretations j there is a declara* 
tion of the animus ^ by which it was done, that it was 
done bo/lili animo, and is to be confidered as an hoftile 
meafure ab initio* The property taken is liable to be 
ufed as the properly of perfons, trefpaffers ab initio^ 
and guilty of injuries, which they have refufed to re- 
deem by any amicable alteration of their meafures. 
This is the neceffary courfe, if no particular compad 
inter\'enes for the rcftitution of fuch property taken 
before a formal declaration of hoftilities. No fuch 
convention is fet up on either fide, and the State, 
by dircfting proceedings againft this property for 
condemnation, hat fignified a contrary intention. Ac* 
cordingly the general mafs of Dutch property has been 
condemned on this retroaftive effcft; zsidtbispro* 

pcrty 
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pcrty ftands upon th« fame footing as to the feizurc, The 

for it was feized at the fame time, and with the fame .' 

intent. There is no ground of diftinguifhing the ^ %l^^' 
time of feizure, between thefe claims and former cafes 
of a fimilar nature ; it was a provifional feizure in 
all, declared to be hoflile by fubfequeAt events, a£ting 

in a reflex manner upon all the property then feized, 
and declaring it to be all enemy's property, unlefs 
fome drcumftances can be (hewn to take thefe parti- 
cular claims out of the common operation* 

At the time of the declaration of hoftilities,then, this 
property flood exadly on the common footing ; and 
the refult of any proceeding then pronounced, mu(t 
have been a fentence of condemnation : It lay open tp 
the fame legal conclufion at that time,but the Settlement 
has fmce furrendered to the Britijh arms, and the par- 
ties are become Britijh fubje£tt ; and this, it is faid, 
takes off the hoftile effe£b, although it might have at« 
tached. This argument, to be elFedive, muft be put 
in one of thefe two ways, either that the condemna- 
tion pronounced upon Dutch property went upon the 
ground that, though feized in time of neutrality, it 
could not be reftored onlf^ becaufe the parties were not 
now in a condition to receive it ; or elfe, that though 
feized at a time, that may to fome effects be confidered 
as time of war, yet the fubjeds, having become 
fxirads, are entitied to reftitution. This latter pofition 
cannot be n^iintained for a moment. It is contra« 
di£ted by all experience and pradice, even in the cafe 
of thofe who had an original Britijh charafter. .In 
the cafe of Mr. Whitehead^ who had but juft fet his 
foot on the colony of an enemy for a few hours, but 
iras proved to hjtve gone there fojr the purpofe of fet* 
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TKe tliiig, his property was condemned, although at thtf 

^ .' time of adjudication he was again become a Brltijh 

^%l^^' fabjeft, by the furretidcr of 5/. Eujiatius to the Brit^Jb 
forces ; and where property is taken in a ftate of hof- 
tility, the univerfal pra£kice has ever been to hold it 
fubjcd to (Condemnation, although the claimants may 
have become friends and fubjefts prior to the adjudi- 
tation. Th^ plea of having again brcome Britijb 
fubjeds, therefore, will not relieve them, and the 
other groimd muft be reforted to. That is equally un- 
tenable in point of faft ; for the condemnation of the 
other Dutth property proceeded on no fuch ground as 
the mere incapacity of the proprietors to receive refti- 
tution^ It proceeded on the other ground, which I 
have before mentioned, the retroaftive efteft of the 
declaration, which rendered their property liable to bfe 
treated as the property of enemies at the time of 
feizure. The reafonings of the Court have been 
founded upon that principle. Property is, indeed, 
frequently condemned upon the other ground of in- 
capacity to claim, where it is accidentally found in 
Briltjh pofleffion, before the breaking out of hofti- 
liries ; but where it is-feized by an order of ftate, 
afting provifionally in contemplation of hoftiiities, the 
declare* tion produces fomething more than a profptilive, 
future, perlonal incapacity to claim, It decides upon 
the charafter of the property already feized, and on 
the nature and quality of the feizure. I am of opi- 
nion, therefore, that when it is affumed, that the 
captuie is legally to be confidered as made in time of 
peace, the argument legally fails, becaufe in all legal 
view of the matter, it is taken in hoftility ; it is ren- 
dered enemy's property at the time of feizure, by 

the 
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tlie ncccffarv and general retroaftion of the fubfe- ^ Tb« 

' . . . ' - BoEOis LutT* 

quent declaration of hoftilities. The whole tounda- ,^' 

tion of the argument, therefore, is defedive in the ^'^^^^ 
fact. We diftiuguifh, it is 'true, as between the dif- 
ferent interefts to which fuch prize enures, whether 
it is taken before or nfter the declaration* That is a 
matter of fabfcouent and domeftic regulation, but 
not influencing the general queftion of prize. If I am 
right in this opinion, it is quite unnecefTary to difcuft 
many qucftions which have entered into the debate ; 
Whether the defcription of property comes within the 
periods of the teft affidavit or not, will be perfcftly im- 
material. Nothing is more clear to my apprehenfion, 
than that the reference to thofe periods is not prefcribed 
as the conftiluent and ihe diitingiiilhing qualification of 
property, but merely for the purpofe of afcertaining a 
"clearer view pf the general fafts refpeding that pro* 
pcrty — For inftance, as to the firft periods, the time of 
Ihipment, no body can fuppofe, that the time of fhip- 
Tnent can be there introduced for any other purpofe 
than that of bringing out the whole detail of fads, it 
i)eing pcrfediy clear that it is in no degree neceifary, 
that it (hould be enemy's property at the time of fhip- 
ment, to fubjed it to condemnation. It is equally 
immaterial to look to the ftyle of the fentence, for 
that has accommodated itfelf according to the difcrc- 
tion of the Court, to correfpond with the fads. The 
Court is under no neceflity of referring to any period 
t)f time, in the defcriptive language applying to the 
property or to the parties. If the Court is legally 
fatisfied that it is liable to be condemned as enemy's 
property, there is no occafion to cxprefs in th- con- 

ftrudion 
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The ftrudion of the fentence^ the particular time at which 
- the liability attached. 

yii6ri4rh. With as little eflfea can it be contended, that a 

Poftliminium can be attributed to thefe parties. 
Here is no return to the original chara^r, on 
which only a jus pq/ilimnii can be raifed. The 
original charafler, at the time of feizure and inu 
mediately prior to the hoftility which has intenrened» 
was Dutch. The prefent character which the events 
of war )iaye produced, is that of Britijh fubjeds; 
and though the Britijh fubjed might under drcum- 
ftances acquire the jus fqftliminii upon the refumptioa 
of his native charader, it never can be confidered 
that the fame privilege accrues upon the acqui- 
iition of a character totally new and foreign. Az 
to more popular topics to which recourfe has been 
had, I fhall leave them to their operation in that quar^ 
ter, where only they can have a proper efFed. It is 
any duty, in the prefent cafe, to apply the principles 
of a law not very lenient. How far it may be pro- 
per to relax the rigour of fuch an application, will be 
beft confidered by thofe who have more latitude of 
judgment, as well as a wider fphere of political infor- 
mation and knowledge. It may be fit in that ultimate 
and fuperior confideration, to refer ftill farther back 
to the former condition of the Claimants, as Britijh 
iubjeds, during a confiderable period of the late war, 
and down to a time but Ihortly antecedent to the ihip- 
ilient of thefe goods. It may be fit to look to the 
^edions and difpofitions of the colony ; though every 
furrender of war muft be legally confidered as the 
elFed of mere force* It may be fit to confider that 
the property belongs to thofej who are aow entitled 

14 to 
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to the charaacr of Britijh fubjefts, Thefe confidcr- g^^^^* „,^^ 
ationt may have their feparate, or their united infiu- , ,, 
ence upon that ultimate judgment to i^ch the law re- ^^g^** 
fers the dirpofal of property captured prior to hoftiliriei . 
They could only miflead me, from the execution of my 
duty, which is fimply to pronounce that the property, 
at the time of the capture, belonged to fubjeftt of 
the Batavian Republic, and is as fuch or otherwiie 
liable to confifcation* 



THE ABBY, Murchy. >/ri6cfc, 

iS«4. 

^TpHis was a cafe of a fhip belonging to Mr. DawfoHf Tndt with the 
a Britijh fubieft, that had failed fiom Liverpool enemy, oa« 

i r ^ '■ idventurr on-> 

%o the coail of Africa^ on the nth September 1795, i imting befwe 
with an ulterior defUnation to the ifland of Demarara. plpT^^mace^ 
On the voyage to the Weji^ndies, ihe was captured "^^iZ^. 
and carried into Martinique^ and proceeded againft, ^V^^^^^^^ 
£rft in the Prize Court, but afterwards by libel, in the in{5r//!^«>eiom 
Revenue G)urt of Admiralty, for a violation of the Uow.' 
Navigation Laws. On this proceeding the veflel was 
condemned. On appeal it was found that the Vice- 
Admiralty Court of Martinique had no juiifdi£Hon, 
ever an offence committed in violation of the Revenue 
Laws, in another ifland. But at the tii[ne when the caufe 
would have been remitted to await the ifliie of the prize 
proceedings that had been inftituted, the Vice-Axlmi« 
ralty Court of Martinique was aboliflied. The caufe 
was now brought to the High Court of Admiralty, on 
a fugge(tion that the fhip was fubjeA to condemnation 
in the Prize Court, as a Britijb fhip taken in a trade 
the colony of the enemy. 

On 
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The On the part of the cfaimant, Laurence contended 

^ That the Court had no jurifdi£Uon — ^That the priae 

yjh if>% fuit had been inftituted and abandoned, and therefore 
thct it was on that point a res adjudicaia — ^That as to 
the revenue fuit, that had been pronounced a nullity, 
. and therefore if it was taken up again, it mud com- 
mence de novo.?i& an original fuit; whereas the jurif- 
diftion of the High Court of Admiralty, as to the 
offences againft the revenue laws in the W0 Indiu^ 
was only an appellate jurifdiftion. fidly. It was con- 
tended, as to the merits of the prize queflion, that it 
could not be deemed a trading with the enemy, fince 
the fbip failed before the breaking out hoftilities againft 
Holland^ and before the parlies could have any know- 
ledge of that event ; and that at the fuppofed time of 
arrival, Demarara had become HBrifiJh fettlement. 

Judgment. 
Sir William Scott. — The queflion arifes on the pro- 
perty of Mr. Daw/on^ who fitted out this veffel for a 
Voyage to Jfrica^ there to barter her cargo for ilaveSi 
and then to carry them to the ifland of Demararay at 
that time a Dutch colony. The veffel failed on the 
1 ith of September 1795. At that time, and until the 
declaration of hoftilities, which iffued on the 1 6th of 
that month, Demarara could not be confidered as tbc 
colony of the enemy ; it would be impoffibk for mc 
to iay, therefore, that it was an illegal trade at that 
time, as a trade to the colony of the enemy, becaufc 
there was no ftate of hoftility. The order for the 
detention of Dutch property bad paffed indeed, but 
that was an equivocal aft, which might terminate ami- 
cably, and cannot be taken as fixing on the party an 

intwitioa 
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Intention of trading with a declared enemy. Soon after The 
the failing of the vcffel, the declaration of hoftilities ^ 



AlBY. 



took place, viz. on the i6th of September 1795 j and 7'> i6th> 
if the fhip had been taken on a voyage to a colony now 
become an Enemy, the Court would have required it 
to be fhewn, that due diligence had been ufed to ajter 
the voyage, and to exonerate the claimant from the 
charge of an illegal trading with the enemy. The 
veflel failed from the coaft of Africa^ in May 1796, . . 
and was taken off the ifland of Demarara^ after the 
ftirrfender of that ifland to the Britijh forces, and car- 
ried to Martinique. There the proceedings were firft 
inftitutcc^ in the Prize Court, though, it does not 
clearly appear on what grounds ; during thofe proceed- 
ings a libel was given, as in a revenue caufe, the prize 
fuit was fufpendcd, and the (hip was condemned for 
a breach of the revenue laws. The cafe came up on 
appeal before the Privy Council, where it was found 
that the former proceedings in Martinique were a nul- 
lity, as the Vice-Admiralty Court of that ifland had 
no jurifdiftion over a breach of the revenue laws 
committed in another colony. The regular mode would 
then have been to have fent back the caufe to the Prize 
Court, where proceedings had firft been inftituted, 
but that Court was annihilated. The cafe was therefore 
brought before this Court, as it has been done in two 
or three inftances (a) of a fimilar nature, where it has W T^ciment^ 

rr • rr o 1 f VOt iv. p. jStf. 

become neceflary to carry mto effete the proceedmgs 
of Vice-Admiralty Courts that have been aboliflied. 
It is now objeded to the claim, that the party has 
ftated himftlf out of court on two grounds : ift. On 
the ground of trading with the enemy if Demarara 
Vi^% a Dutch colony, and on the ground of an illegal 

imporraticm 
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The {mpdrtadon if that ifland was to be confidercd at a 
,.^^*''^ J?r//i^ fcttlcmcnt* With regard to the firft objeaioiiy 
y^fy 26th, I conceive that there mufl be an o^ ^ trading to the 
' Enemy Country^ as well as the intention. There muft 

be^ if I may fo fpeak, a legal as well as a moral illega* 
Hty* If a man fires a gun at fea, intending to kill an 
Englijbmany which would be legal murder, and by ac- 
cident does not kill an Engli/hmanj but an enemy, the 
moral guilt is the fame, but the legal effeft is differ* 
ent* The accident has turned up in his favor — the 
criminal zGt intended has not been committed, and 
the man is innocent of the legal offence. So, if the 
intent was to trade with an enemy (which, I have 
ahready obferved, cannot be afcribed to the party at 
the conunencement of the voyage, when hoflilities 
were not yet declared), but at the time of carrying the 
defign into effect the perfon is become not an enemy, 
the intention here wants the corpus deti^i. No cafe 
has been produced in which a mere intension to trade 
with the enemy's country, contradided by the faft 
cf its not being an enemy's country, has enured to 
condemnation. Where a country is known to be ho& 
die, the commencement of a voyage towards that coun- 
try may be a fufficient a£t of illegality ; but where the 
voyage is nndertaken without that knowledge, the fub* 
iequent event of hofUlity will have no fuch effed. On 
principle, I am of opinion, that the party is free from 
the charge of illegal trading. Then, as to the other 
ground, there appears to me to have been neither 
intention nor off. The former fuppofition of Demo- 
rara being a foreign colony, rebuts the intention of 
Importing into a Britijb colony, in a manner not 
authorized by law. Indeed the infbrudions of the 
mafter ^* were to call M Demerarafor orden^^ which 

ordess 



HIGH COURT OF ADMIRALTY. 



8J5 



orders muft hate been, not to deliver there according to Tte 
the (irft defign, but to ^o elfewhcre, fince the £sL£b on 



which the fpeculation was founded had entirelj failed ; 7 ^^^^ 

thofe ^ds being, that the colony was a Dtach(a)zBd 

Neutral colony. There was in h£k no adual imports. 

tion ; nor was this, as far as I can percetvet made the 

ground of condemnation in the Court of Martimque^ 

fmce the fentence feems to have gone ** upon the zdt 

of failing without a Britijh regifter.'* On both Aefe 

points, therefore, I am of opinion, that the claimant 

IS entitled to the reftitution of his property. On the 

firft there was no illegal a£l ; on the fecond there was 

neither intention nor a£l. On the firft ground the 

Court would have expeded the party to have exone- 
■ ■ ■ ■■ I .,,,■■■ ■ ■ . , , > 

(tf) Since the decifion of ihis caufe, an objeftion has been talcca 
to the legality of a trade like the prefent, on the part of Brtt^ 
Merchants fitting out from Britt/b ports Have adventures in fi^retga 
bottoms to the colonies of foreign nations, as being in breach if ' 
the regulations prefcribed for Britj/t trade. , This ohjediiofi has 
been raifed principally on the regulations of the 390.3. ch. 8o« 
—In the Ramfdychey before the Lords, March 1806, ftill referred 
for judgment, this argument was preffed. The regulations of the 
59 G. 3. c, 80. which forbid Bri/j/h flave ihips to be fitted out ^ 
from other ports except London^ Br'iJloU and U^oerpoolt wene Tub* 
fequent to the difcufHon of this cafe ; and therefore the argmnent 
in its prefent form did not prefent itfelf. But fince the trade to 
the coaft of Africa was thrown open to all Briti/h fubje&s, 5 G. j« 
ch. 44. § 4. fcTcral adb of Parhament have paffed for the regu- 
lation of collateral points^ as refpedling numhcn^ and the formu im 
he ohfer^ed^ 9n landing in Briti/h i/Iandsy &c, &€• 28 O. 3 . ch. 54* 
S9 G, 3. ch. ^6, 31 G. 3.ch. 54. 35 G. 3 ch. 90. $7 G. 3.ch. ii8. 
la all tliefe ad^s, the terms of the provifions feem to relate onlj 
to the regulation of a trade exclufivcly Briti/by v/r. To (hips dear* 
<d out as Briii/b flave (hips, and deilined to Briti/h iflands.— The 
lame modes of expreHion are preferred in the late a^^, 39 tr. 3* 
ch. 80. if the argument^ as it now ftands, is fuftainable^ it may br 
Ji queftioh whether it might not alfo have been applicable to the 
vperttiaB of former ads* 

rat^ 
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rated himTelf from the intention of trading with th« 
enemy, after the knowledge of hoflilities, if the co- 
j^> 26:11, lony had remained hoflile. As the colony was not 
hoftile at the time of the fuppofed imporration, I think 
that is not neceifary in this cafe, and I (hall decree the 
property to be reftqred, on payment of the captor*| 
txpences. 



Abbt. 
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r^k3#«e^of ^ ^J^His was a cafe refpefting a veffel captured en 

the evening of the 13th ju/y^ (landing towards 
Hizvr^y eaft fouth caft of Cape Barjlcur^ after having 
been warned by one of the blockading frigates that 
Havre was under blockade. The excufe offered on the 
part of the mailer was, that the mate had afTcrted th^ 
land to be Englijh land ; that the mafler was doubt* 
fill as to that fach, and for the purpofe of afcertaioing 
it, had continued his courfe towards the land. 

Judgment. 
Sir William Sccit. — In deciding queftions of this 
kind, the Court cannot but be fenfible of its own in- 
fufficiency, on many occafions, to ellimate the full 
effed of the A-arious incidents of navigation, on which 
the exaft truth and juftice of the cafe may frequently 
depend. Yet there may be fafts fo fimple, and de- 
cided ill their nature, as to remove all doubt, and to 
imprci's conviction aimed with perfcdk certainty. In 
the prcfent cafe, the deftinatiou is reprefented to have 
been to Na7ites ; the fliip was taken very near Havre^ 
which is obvioufly not a natural courfe to be purfued 
for Nantes; and therefore the matter is neceflarily 
laid under the obligation of explaining his condu^ 
and of accounting for the iituation in which the Ib^ 
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was found. An cxcufe is oflFered ; and thi Court j^^*„. 
lias to determine, whether the reprefentation now 



given can be received as credible. The excufe iSof^ 
IS, ** That on the day before they were taken, they 
bad been failing down the Channel^ and had feen the 
EngUjh coaft ; that on the next day they faw a pro« 
je£ting land, which the mate took for the Start point, 
whilft the mafter aflerted it to be th^ French coaft, and 
ftood in to determine this fa£k." I will not take upoxt 
myfelf to fay that fuch a miftake might not be poffible. 
It might happen, that nothing was vifible but a pro* 
jefting headland, and that the country behind was not 
fo apparent as to (hew whether it was French or Englijh 
hnd. I (hould be unwilling therefore to lay much 
ftrefs on that miftake, though it certainly does not ap^ 
pear to my apprehenfion to be a very probable one. But 
there is one hGi on which I think reliance may more 
bfely be placed, and that is, that after the (hip hadi 
fpokea with an Englijh frigate in the morning, atid had 
had an opportunity of receiving information, the fame 
courie was (till continued. The mafter fays, ** that 
lie could not clearly underftand from the Englijh o& 
ficer what land it was/' If a doubt exifted in his 
Bund, it is quite impoflible that he (hould not havt 
made more particular inquiry, in order to afcertaitt, 
for the intereft of his employer, whether he was in a 
proper courfe for Nantes ; or, whether he might not 
be near fomt other French ports, which he muft know 
to be interdifled. This would have been the natural 
eondud, if a doubt had really been entertained ; and 
fe could (cancely be queftioned, that the EngRJb fti- 
Ipte was fully competent to give the iiecefitry infoi^ 
nation. No app&atioa of thi^ kiiMl ^ifu Sttde ; but 
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r\tr ruled— 
Csfnucianatioa. 



The rated himfelf from theinten* . j * .1. 

Abb v. r 1 1 i i .'fo, and wamed m the 

enemy, after the knowle' r r %^. 

" J 7 . J , , .^cutter was out or light, 

ifu/y 26:h, Jony had remained he . r- i n j 

*8o4- i_ /It . . r :flc rr^^A coaft, and was 

holtile at the time of ' , ,^ ,./» n. • 

that is not neccOb • "f ^'^'^ f «^'j^ *^""^'" ^"""S 

_ , :c bay or Havre ; and when 

property 10 be '\ {. i_ », l 1 

'^ _ ' . •* how he came there, the only 

* . .■ -.i^iRted to be better acquainted with 

• Is tliat a fuflicient reafon ? — or is 

^ad of this veflei fo entirely at variance 

1S04. ' ,,.;.v-^ity, and with all notions of common 

^•Z^i^zlL(c T .0^ ^ f° ^^^ ^^ almoft impoffible, that the 

'v.'J be brought into fuch a fituation, but for 
^jicr purpofe. Even here again, I will not 
.; .• .at it is abfolutely impoiiible, that the matter 
^ have a6led in this very weak and foolifh mannerj 
^i^ly through extreme indifcretion. But if the owner 
iTttfts his property to the care of fuch a perfon, he muft 
be held anfwerable in feme degree, for his prudence, 
as well as for his integrity. If the mafter has a&ed in 
fuch a manner, as cannot for the fafety of other cafes 
be admitted to proceed from juHifiable ignorance, hit 
principal mud take the confequences of his imprudence. 
The excufe fet up is incredible in itfelf, and is pra^« 
cally inconfiilent with the maintenance of the block- 
ade, and I reject the claim. 

On the cargo, which was reclaimed for §ther perfom 
than the owner of the fbip, the King*s Advocate con- 
tended—That the prefumption from the conduft of 
the fliip applied alfo to the cargo, fince it wap not to 
be fuppofed that the mailer could have had any view 
in the fraudulent deviation of which he now ftood con« 
ficled, but for the fervice of tbc owner of the cargo. 

On 
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W<f, Laurence and Robin/on^ contended adokis. 
.prion, however ftrong, was only a 'z — ^ . ' 
* evidence which might be counterafted i%^ 
oof. That the mafter was not dejure the 
k A the owner of the cargo ; and therefore that 

.ourt could not find the lame fatisfadion in con- 
ading the claim of the proprietor on the principle of 
legal refponfibility, on which confiderablc ftrefs had 
been laid in the fentence of the fliip. That, allowing 
the fuppofition of a fraudulent collufion on the part 
jof the owner of one part of a cargo, there might yet 
be other owners of other parts, who were not ac- 
quainted with the fraud, and who relied only on the 
general reprefentation of the voyage, and could not 
therefore be fairly precluded by the actions of other 
individuals, as creating conclufive prefumption againfl: 
them. From this confideration, it would appear how 
unfit the prefumption arifmg from the condufl of 
the veiTel alone was, to be prefTed beyond its juft rate 
at matter of evidence, or to work a peremptory con- 
cluiion in fuch cafes. — Judgment referved. 

On the n€Kt daj^ Sept $th. 
. Sir William Scott. — ^This is a cafe in which I have 
taken fome (hort time to deliberate, being unwilling 
to prefs with any degree of unnecelTary feverity, the 
effe£t of prefumption againd this ciafs of cafes more 
cfpedally, becaufe it is one in which the principle of 
law, though unqueflionably built upon the jud rights 
of war, mufl be allowed to operate with fome hard* 
fliip upon neutral commerce ; and becaufe it is a clafs 
of cafes, on which the Court has little authority to 
jxfort to, but has to colled the law of nations from 
Idch fources^ as reafoot, fupported in fome flight de« 

8 a gree 
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A^i«. P^ ^y ^^ prafticc of nations, may appear to point ou!i 
In the prefent cafe, it 18 now to be aflumed, that the 



^Oof. ' fiiip was taken in a courfe to Havre. I coiled that 
from the ft range and incredible account i the maitec» 
vhich, I have already faid» in my opinion^ cannot be 
feme. It is to be inferred aUo, I think, that the matter 
was induced to make this deviation from fome finifter 
intention j and I may be warranted to prefume^ that 
sdl this would not have been reforted to, but ui 
the fervice of the cargo* It has happened m other 
Modtade cafes^ that exco&s have been fist up from 
want of water and provificuis^ or from other occa> 
fions \ but when the Court pronounces thefe excufes tor 
be not real, a prefumption nectjfarily arifes that it was 
for the delivery of the cargo, that fuch a fraud had 
been attempted ; fince there is fcarcely any other td(N 
^uate motive which can be fuppofed to induce a mafter 
tb hazard the interefts of his vefTel; the motives 
which he has afligned being demonftrated to be bXt* 
There is a prefumption alfo in fuch cafes, that this is 
done with the knowledge, and at the inftigation, of 
the owner of the cargo ; becaufe although it is not an 
impoilible thing that mafters may be guilty of barra- 
try, it is not a natural condud, nor what is grata- 
kouily to be fuppofed. Thefe are, I think, juft infer-* 
fnces ; and the only queftion can be as to the effeft of 
the prefumption arifing from them, whether it fliall 
(xclude all contrary averment^ or whedier it fhall 
i^perate only as matter of evidence, in concurrenet 
with other proof, as to the guilt of the intention, b 
muft undoubtedly hind the owner \ but the queflioft 
IS, whether it fliall do fo prefumfaifo^Iy^ or conclufively^ 
and whether the party {hall be let in to prove a con« 
trary intention^ I am of c^inioa that he cannot. I 

wHB 
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will not fay that the hSt may not exift, that a niaffef ^^J 

fliould commit a barratry in a cafe of this kind ; but ■■>. 

I thmk myfelf juftified in holding that the owner can- ^'/'^kij]^ 

XK)t be admitted to go into proof on this pointy oil 

accomit of the fraudulent abufe to which fuch a li» 

berty mud inevitably lead, fince it would be per£e£Uy 

(eafy at any time to fet up the pretence, and equally im- 

poflible on the other fide to deted it* For what would 

be the ordinary teft ? Letters fent to correfpondents. 

elfewhere, and infurances — meafures wholly in the 

power of the parties, and capable of being made, at 

their pleafure, a complete recipe for a fafe traffic withr 

a blockaded place* When this confequence is duly 

weighed on one fide, and when it is confidered on the 

other, what few inducements a mafter can have to go 

to any other port than that, at which his charter-party 

binds him to deliver his cargo,and particularly to ablock* 

aded port,itappears to me, that lefs injuftice will be done 

by adopting this rule, than by permitting the freighter 

to difiinguifh, by external and collateral evidence, the 

deftination of his cargo from that of the maden 

It has been argued that the mafter is not the 
reprefentative of the owner of the cargo. Certainly 
he is not, to that extent, and in the fame dire£b man* 
ner, in which he is held to be the reprefentative of the 
owner of the (hip. On that account, in fome cafes^ 
where fads have fliewn that the intention of the ownsr 
was pure, the Court has given the party the benefit of 
this diftindion ; for inftance, where the Voyage began 
before the knowledge of the blockade, and where the 
mafter, on being warned, has appeared to have been 
aftuated onty hy a perfonal obfhnacy and perverfenefs, 
IB purfuing bis courfe to the place of his ori^^inal diftinr 
lilmi, Thstt is a cafe where the intention of the owner it 

^ 3 admitted 
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aI^i% admitted to be pure, where nothing (lands agamft it ill 

— limine^ where there is no queftion of faa, whether he 

X804. ' was confentient to the fraud ; and where, if he was 
affected at all, it could only be by the (lri& legal prin- 
ciple, that affefts the principal by the conduf); of 
his agent. Here the blockade was perfe&ly well 
known to all parties at the time of fhipment, and 
therefore the queftion is raifcd, whether the owner was 
not confentient at firft, and whether the condud of the 
mafter is not demonftrative evidence that he was fo. 
In my opinion the effeft of all juft prefumption is againft 
him J fince there could fcarcely be any inducement to 
lead the mafler to commit fuch a fraud, contrary to the 
inftrudtions and intention of the owner of the cargG^ 
Confidering the infinite danger of admitting the fliip- 
pers to diflinguifh their purpofe from that of the mafter, 
I feel myfelf obliged to hold, that it is fufficiently proved 
that the fhip was going to a blockaded port, for the 
purpofe of delivering the cargo, and with the know- 
ledge of the proprietor ^ and that the cargo is legally 
iavolved in the fkme penalty as the (hip. 



SHEPHERDESS, Milleh. 

Sefimhif 4ih, 'TpHis was an American (hip and cargo^ taken on 1 
■ ■ — voyage from America to the port of Havre j in 

ir«rrr— EfTcA vloUtion of the blockade of Havre* 

•f a contingent 
deftinjtion as to 

f^'i^^j'^^^^^h • Judgment. 

defeated by the , •' 

0bftinacy and Sir William Scott. — This cafe fets off with fome cir- 
verance of tht cuuiftances xn the condud of the claimant, which are 

naftery aficr _,^ 

waisiof. ■ W* 
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aot entitled to the praife of a feir and ingenuous pro- . '"''* 

cceding. It begins with this hSt^ that though the fhip • 

was intended to go to Havre, all the oftenfible papers '^'igo^* ' 
bear a deftination for Embden, to which port the veflel 
was not to go in any event, unlefs all the ports of the 
Channel fliould be in a (late of blockade. It is im" 
poflible to maintain, that it is a juft reprefentation of 
fuch a voyage, " to defcribe it to Embden and a matm 
ket ;** when Embden was the rery laft port to which 
the vcflel was to rcfort. Yet all the public papers arc 
made out for Embden^ and it is only in private letters 
that a deftination to Havre is avowed ; with regard to 
which, it is to be obferved, that it depended very much 
on the difcretion and good iaith of the mafter, whether 
the letters would be produced or not. In fome cafe' 
it has appeared, that the nlafters of American veflels 
have very improperly conceived themfelves to be under 
no obligation to produce fuch papers, which they con- 
&der 2S private papers^ and as not belonging to the fhip. 
In all events it mufl have depended very much on th« 
good fsuth of the mafter, whether he would have pro- 
duced thefe concealed papers ornot,andthereare,Ithinky 
circumftances that (hew it not to have been the difpofi- 
tion of the mafter to produce them in the prefent cafe. 

It muft be inferred, and indeed admitted, that the 
notification of the blockade of Havre had been re« 
ceived in America. To all the general rules of ob. 
fervance of a blockade duly impofed, the fubjeds of 
America are undoubtedly bound equally with thofe 
of other countries. At the fame time looking to 
the great diftance at which they are placed, and being 
unwilling to prefi, with any degree of hardfhip on the 
iak conveoicncc of commerce, the Court has held, 

S4 evea 
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SMiFliaviti. •^^ where the blockade of a port in Europe haa been 

^ — .^ —7- notified m Amtricay that the merchants of xhat Country 

1804! ' might ftill clear out conditionally for the blockaded 

port, on the fuppofilion that before the arrival of tho 

Ye0el, a relaxation might have taken place* But at 

to the line of caution to be obferved in this ftate of 
uncertainty, the Court has always expected that the 

hiquiry fhould be made at fome of the Briiijh ports in 
the ChatmeL It could not be, chat (hips (hould be 
permitted to refort to the ports of the blockaded Coun« 
try for this information, fince every one mud perceive 
that fuch a liberty would place it in the power of the 
enemy to determine the continuance of the blockade^ 
The ports of the blockading Country are certainly the 
proper ports for inquiry ; and it would not be too 
niiucb to expefl, that this precaution (hould be note4 
in the papers » and that it (liould be moft explidtl]^ 
enjoined on the mailer and fupercargo in their inftruc<» 
tions, to obtain the information, that niight be neceffary 
to jfix the deftination, at fome of the Britijh ports in th^ 
CbannfL I muft obferye alfo, that there is lefs room 
for excufe in this in fiance, fmce it is dated to have been 
the univerial impreflion in America^ at the time of (ail« 
ing, x\\2XHavre was under blockade. There could have 
been fcarcely a doubt as to any relaxation of the block* 
^de ^ and therefore it became incunibent on the parties 
to fend out their veflcl with more particular caution. 

The ihip failed, and appears, evidently, to havf 
purfued a voyage foy Havre^ not onlv by her 
courfe, but alfo by a letter pqt on board, at fea, 
by a French privateer, direfted for Havre da Grac0% 
|i few days before the capture. She was coming up 
the Chf^nnel towards ii^vre^ with no other port ap* 

par^ntly 
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pirently in contemplatioiL Another faft which bean ^ ^' 






z ftrange auid un&vourable appearance againft the ^^^ 
matter^ is the reprefentaticm which be has given of «^ 
what pafled between him and one of his Majefty'i 
fliipsy ^^ that on being hailed by a King's fhip^ he an^ 
iwered that he was cleared for Embden^ but was going 
to Havn^ if not under blockade, and that he wat 

■ 

permitted to proceed." Could this have been the 
whole of that converfation, or can this be a fair ac- 
count of it ? The King's fhip, onbei^'g informed of ai; 
intention of going to Havre^ would have immediately 
endorfcd the «ufual prohibiticjn on the papers It is 
morally impoilible that the converfation could have 
ftaj^d Abort in this manner, or that the mailer (hould 
not have been warned againft proceeding to Havre^ 
and with very imperative effeft. The other witnefles, 
who are the mate and the fupercargo, make no men- 
tion of Havre in their reprel'entation of this converfa* 
tion« According to them, the anfwer was, ^^ that they 
were boxmd to EmbJenJ* If their account is to be 
believed, it will very confiderably aSe£i: the mader a$ 
to his veracity, and will alfo fix upon him a material 
violation of his duty, in not dating the whole truth of 
bis deftination. But does it not go &rther, and involve 
thefe other witne^es alfo, as parties to the fraud, if 
they heard this x^prefentatign, and did not correct it i 
more efpecially, iince one of them is the fupercar^fk^ 
the agent entrufted with tb? management of tjhe car^Q^ 
and capable of affediag his employers with a legal rc« 
^nfibiHty for bis a&s. The{e witneflb are, I think, 
to be taken a* privy to tke fraud on the Britifli cruisier \ 
«pd M coawfring ia fuppreifing the true dcftinatioa. 

of 
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fviFHlirDiu. ^^ ^^^ voyage. Then how can the Court give credit 
"^ttmSgrdA ^^ ^^^ fubfequent part of their reprefentation, \iz. that 
■••4* ^* they were afterwards rafet by another Britijb cruizer, 
the Plufo^ and were told " that they muft not go to 
Havre i but that they might go to Fecamp \ that the 
mafter neverthelefs kept the (hip's courfe to Havre^ 
but that he was in a continued ftate of intoxicatioh^ 
and that it was the intention of the fupcrcargo not to 
have permitted him to go into that port." 

The mafter himfelf fays» that he was intoxicated ; but 
if fuch an excufe could be admitted, there would be eter- 
nal caroufings in every inftance of violation of blockade. 
The mafter cannot, on any principle of law, be permit* 
ted to ftultify himfelf in this manner by the pretended 
or even real ufe of ftrong liquors, of which, if // were 
a thing to be examined, the Court could in no inftance 
afcertain the truth of the fad. The owners of the veffel 
have appointed him their agent, and they muft in law 
be boimd by his imprudence, as well at by his fraud. 
As to the cargo, the fupercargo fays, " that he would 
not have fuffered the mafter to go into Havre^* but 
he had taken no fteps to fuperfede him. It would 
ht a dangerous dofh'ine to hold, that a mafter in a 
itate of intoxication might be permitted to ^o on 
for the blockaded port, and that the fupercargo fliould 
lie by, and then come and plead the intoxication of 
the mafter, and exculpate himfelf, by ftating a mere 
< intention to difpofTefs him, and to ftcer another courfe. 
It was the duty of the fupercargo, and of the officers 
concerned in the navigation of the fhip, to. hare. dif» 
pofTeiTed the mafter of the command in fuch critical 

circumftances. Here was a veflel duly warned not to 

go 
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go into Havrcy yet the mafter in a continued ftate Tbe 
of intoxication refufes to alter his courfe. I cannot ^ ' 

thii^k that it would have amounted to any culpable SepttmBer 41k, 
zSi of difobedience, or to any thing like mutiny, to ' ^' 
have refifted the command of fuch a mafter, in fuch 
a condition, and to have given a proper direction to 
the voyage. Inftead of that, the fupercargo fuflfers the 
velTel to proceed in this interdided courfe, and relies 
only on a fecret intention of his own mind, to difpofTels 
the mafter before he aftually got into Havre^ without 
beiAg able to (hew any one ftep taken for that purpofe. 
Looking at the whole cafe throughout, and recolleft* 
ing always the fraudulent fuppreffion of the original 
voyage, I am of opinion that, if the inftm&ions had 
been much more clear, on the part of the owners» 
than thefe are, they could not have been allowed to 
weigh againft the aftual condu6l of the mafter. It 
would be the eafieft thing in the world to put on board 
inftru&ions perfe&ly fmooth and unobjectionable ; if 
ibey alone coiild be fuScient to exonerate the owner 
from the penalty attending the mifcondud of the veC* 
fel, by imputing it to the mere barratry of the mafter, 
there would be an end to all means of enforcing a 
blockade. I am of opinion that the owners of the 
flap muft be concluded by the condud of the mafter ; 
and I think that the Interefts of the cargo are alfo im- 
plicated in this ad, and that the (hip and cargo arc 
fvbjed to condemnation. 
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1804. ' 

fwnt Ctpture— ^His was a caic of joint capture, on evidence chiefly, 
favour of a but mvolving a qtieftion of law refpcfting the 

sth\]mfigh claim of a King's fhip, to fhare in a capture, made by 
tofopport TbT' the Trimmer privateer, on the ground of being injigbt^ 
«4/»»< t^j^i€Mdi. only, without an afErrnative averment of the faft of 

joint chafing. 

JUDOMENT. 

Sir William Sc$ft. — This cafe has been not impfo- 
pcrly defcribed to be a queftion of credit ; a charaSer 
which can by no nteans be laid to be peculiar to the 
prefcRt cafe^ fince it belongs ahnoft univerfally to the 
whole clafs. No chfs of cafes is better fupplied with 
witnefles on both fides, each fet generally peaking 
vp to the full exigencies of their cafe. We find them 
feeuig not un&equently over capes and headlands, and 
Ibmetimes over whole iflands, and fpeaking neverthelefir 
to h&s fo feen by them, with as much predfion, as if 
they were matters of the pureit and moft abfolute de- 
mcmftration. The Court has generally to perform (b# 
«mpleafant taik of difcufling the credibility of fuch wit- 
nefles, and of deciding on which of the two accounts it 
can moft fafety rely. A queflion of law,, however, has 
been ^troduced into the argument, on which & may 
not be improper for me, in this firft place, to fay a few 
words. It is obferved that the claimants^ in joimt capture, 
have only pleaded the being in fight ^ without aflerting 
that they were in chafe ; and it is contended, that it is 
necejfary to plead and prove that they were joint chafers^ 
as well as thgt they were inftght^ The manner in which 
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iltt4* 



HIGH COUJLT OF ADMIltALTT. i^m 
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Ac feQs s»rc alleged « would, I think, fcarcely fupport The 
this objcSion, becaufe // is dated in the plea, that they '. 

were in chaje under the difad vantage of an almoft entire SeptetiUur €tiv 
calm, and a part of the evidence goes to fupport that 
hSu But I conceive that the law is not corredly hud 
down in this rcprefentation, as ^applying to the cafe of 
King's (hips. They are under a conftant obligation to 
attack the enemy wherever fcen ; a negled of duty is 
not to be prefumed, and therefore, from the mere 
circumftance of being in fight, a prefumption is fuS- 
ciently raifed, that they are there animo capiendi. In 
the cafe of privateers, the fame obligation does not 
cxift. The law, therefore, does not give them the 
benefit of the lame prefumption. Ships pf this de- 
fcription go out very much on fpeculations of private 
advantage, which, combined with other confiderations 
•f public policy, are undoubtedly very allowable ; but 
vriiich do not lead to the fiune inference, as that which 
th^ law conftmfts on the known duty impofed oa 
Cing'i (hips. A privateer is under no obligation to 
attack all (he meets^ but ads altogether on views of 
private advantage* She may not be difpofed to en- 
gage in every conteft \ and, therefore, the prefump- 
tion does not arife^ in any inftance, that (he hprefetify 
ammo ccf tends. A cmirary nMe^ if proved, would 
defeat the claim even of a King's (hip. But if zia> 
diing appears, on cme fide or the other, as to that 
iadly the mere prefence would, I think, be fufficient 
to entitle the King's (hip to the charader of a con^ 
ftrudive joint captor* Having difpofed of the que* 
ftion of law, I come now to compare the credit of 
the witnefies. The witnefies whom the Court is al> 
ways diijpo(ed to hear in the firft iniUnce, and t# 
wjiom it {^ves the greatcft. degree of credit^ are thofe 

of 
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Tbc of the captured crew. So much is the Court in tfar 



IsA Floki« 



habit of looking to their teftimony, as the foundation 
^^^"tZ^ ^^» of its decifion^ that I believe there is no inftance, ii^ 
which a claim of joint capture has been eftablifhed, qo> 
the evidence of the aiTerted joint-captor alone» and 
for the reafon to which I have alluded^ that there i» 
fcarcely any cafe» that might not be fo proved ; fince 
it is a matter of common obfervation, in caufes of this 
defcription, that many perfons, who are in general n- 
fpe&s perfons of apparently good moral condud, 
will, from confiderations of private interefl, or from 
feelings of good fellowlhip, or from fmular ideas of 
honour, not fcruple to fupport at any lengths the caufe 
of thofe with whom they have been affociatcd. The 
teftimony of the capturedy it is true, may fometimes be 
liable to the imputation of being induced from vanity 
to reprefent the furrender as made U a King^sjhipy ia 
preference to a privateer, in order to fave their credit, 
ftnd under an expectation perhaps that they (hall re« 
<eive rather more indulgent tres^tment. There may 
therefore be fome little bias on this fide alfo, againft 
which the Court will be on its guard ; though in the 
prefent cafe there is but little r<!^m for this vanity, 
fince it cannot be denied that the privateer was alone 
iufficient to effefl: the capture ; there was therefore no 
^lory loft, no vanity to be faved. Making all due 
^lowances, however, on this fide, the Court will ftill 
find reafon to confider them as the leaft objeffionable 
witnefies that can in fuch cafes be produced. It will 
be unneceflary to travel through all the objections, that 
have been taken to the imputed contradictions in the 
'evidence in fupport of the claim. It will be fufficient 
to fay, that I think they are fatisfaQ:orily cleared away 
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by the obfervations that have been made oa the other The 
fide. The depofitidns of the three witncfles examined '^ 



In preparatory all rcpreferit the Huffar to have ban in Seftm^r 6t»^ 
JigbL In ordinary cafes, the Court looks with great *^^ 
itttention to their evidence. It is taken almofl: imme- 
diately after the capture^ and before the paffions of 
the witnefies can have been embarked in the difpute. 
Thefe all fupport the claim of the Kang's (hip ; but in 
this inftance their teflimony has been expofed to fome 
degreeof dedudion, from the conduft of theKing's (hip, 
in difpofleffing the a£taal captor^ and taking the 
prifoners into their cuflody, a praftice highly im- 
proper, and never to be mentioned in tliis court with- 
out an exprefEon of difiatisfadion. To have put fome 
perfon on board to take care of their intereft, would 
have been perfe&Iy corned ; but to difpoifefs the adual 
captor, who is in fome meafure become the agent for 
the claimant, is on many grounds irregular } and it 
does, in this inftance, expofe the king's (hip to na 
inconfiderable difadvantage, from the objedion, that 
the witneiiet who fpeak moft effedually in their fa-* 
▼our, have been produced out of their own hands, and 
•fpeak therefore perhaps under fome degree of undue 
influence. Amongft the ill confequences of fuch a 
proceeding, may be reckoned, the irritatioft with 
which this difpute has been carried on to a plea, in 
which many things are introduced, to which I (hall 
not think it necefiary to advert. The main queftion 
is, whether the Huffar was in fight ? The three wit- 
Hefles who have been examined in preparatory, cor- 
roborated by the teftimony of a fourth, the boatfwain 
<>f the veifel, all depofe, ** thatjhe was^^ and with 

foioelUuig gf circttmftimce detailed in their evidence, 

which 
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The which (hews, that their attention was particularlf 
^ called to the fa£t. Thefc witncffcs were perfons in 



Sfim^ 6cs an official capacity on board the (hip, and I cannot 
* but aflfent to the remark, Aat they arc, for that 

reafon, entitled to rather more credit ; (ince the na<« 
tare of their employment, and the refpondbility of 
their fituatlon, would naturally excite greater attention, 
it would alfo afibrd more opportunity and leiTure, and 
call upon them to be more particular in the obfenrations 
which they made, that they might be enabled to ^ve 
St fatisfa&ory account of their conduct to thdr eili« 
ployers ; whilft the attention of others, in an inferior 
ftation, would be more taken up in the fervice of the 
yefifel, and in obferving the (hip which was more im^ 
mediately clofe to them. In fupport of the claim of 
the king's (hip, there are the captain, the feeond 
captain, the lieutenant, and the boatfwain, of the 
captured veflel, who are, t think, entitled to fomt 
^advantage in point of credit, on the grounds iHuch 
1 have ftated. There is alfo a fpecies of evidence txi 
which the court is in the habit of paying great at* 
tention, the documentary evidence of the Iog4>o(^ of 
the prize, which mentions " the Jgbt ^a /hip Mrfy 
** m the momingj which affeand to h a frigaii/' 
An obje&ion has been taken to the order in '9/hxdL 
this entry appears to have been made ; but I hate 
examined the book, and do not find that there is $ttf 
thing to weaken the tStGt of the inference which it 
derived from it. There are then four witnefles, and 
this record. What k the evidence on the other fidet 
The teftimony of witne(res rath^ more in nombcr 
certainly, from on board the priae; but they aft 
common mariners, liable to tlM rsmarks aboT« ftaied^ 

4 that 
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that their credit is on that account fomewhat dimi- . J^* 

La Floki. 



Ml Ilia 



nifliedy beyond >^hat could be attributed folely to mere 
inferiority of condition* They arc befides negative Sefum^ 6iii| 
tritnefles, refpefting whofe teftimony, in oppofition to 
affirmative evidence, it is become a known rule of law 
toot no^ to be difcufled, that they are, ceteris paribus^ 
to be heard with lefs attention. Even they admit, that 
they had feen the Hujar^ and at the time correfpond- 
ing with the entry in the log-book, and although they 
did not fee her afterwards, fhe might poffibly be vifibld 
to other perfon$ on board* There are befides five re* 
leafing witnefles from the privateer, who (late two &£b) 
oncj on which they agree with the laft wimeffes, in fay^ 
ing, *' ihat then was nojhip injight ;" and a fccond, on 
tirhich they difa^ee with thewhole evidence in the caufe, 
viz. as to the time of capture, *^ that it was made at ha^ 
fq/i paelve\** whilll all the other evidenciC c/r^iri^^ru^Jf 
it to have been about three o'clock in the afternoon^ 
iTiis, I fay, is mojl clearly Jhewn from the concurrent 
teftimony of the French witneffes^ and the log-book 
of the captured ^ip ; and if I cannot lay my hand on 
that hOi as a demonftrated fad, there is no fa£t in 
the whole cafe on which any reUance can be placed. 
The allegation given on the part of the privateer^ 
nevertheless, dates the capture to have been made at 
halffajl twelve. This affertion is laboured, not only 
in the allegation, but alfo in the teftimony of the 
releafing witnefles, and in the privateer's log-booki 1 

When I find this reprefentation contradifted by all the 
French witnefles, even by thofe produced on the part 
of the privateer, I cannot but confider it to be a grofi 
miftake ; and one which throws no flight degree of 
colour over the whole cafe ; fince I cannot believe 
VOL. V. T that 
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hAVhltLE ^^^^ ^^ ^^ ^^ immaterial a faft, at leaft in the coft- 
I ception of the parties themfelveSy as their counfel 



^'''iioS!*^' would now reprefent it. On the interpolation 
which is charged to have been made in the log* 
book of the privateer, I fhall forbear to obferviC fur- 
ther than to fayi that there are appearances, which 
might induce a fufpicion that fome alteration had 
taken place. At any rate, when I fee fuch gro& 
inaccuracy, oppofed to the combined teftimony of all 
the witnefies from the captured ihip, which is not to 
be fet aiide on the mere evidence of releafing witnefles, 
I think I am boimd to pronounce for the claim of the 
Huffar. The only remaining queftion relates to cofts, 
which I fliould certainly have given^ if it had not been 
for the condud of the king's (hip, in difpoffeffing the 
adual captor of the prize. This ii^ on many grounds, 
as I have already had occafion to obferve, a rq>re« 
benfible pra&ice, and may have led to a great deal of 
the irritation with which this caufe has been contefted* 
It may, indeed, have been the fole caufe of this liti* 
gation, becaufe, if the French witnefles had told their 
ftory when produced by. the actual captors them* 
felves, there could fcarcely have been a foundation for 
the refiflance, that has been given to the claim of the 
Hujfar. I am of opinion, that the king's ihip has 
in this condudt receded from. the right of coftsy which 
otherwife would certainly have been given. 

On reconfideration, the Court direded the ezpencei 
op both fides to be deduced out of the proceeds. 



THE 
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THE CHARLOTTE, Focks. s^^temhir jih, 

1S04. 

•TpHis was a qucftion refpeding a quantity of cop- ^^^^^ ^^^^^^ 
per in (heets, taken on a voyzgc from Stockholm copper in riiecti, 
to jlmjierdanij and claimed as the property 01 mcr- 
chants in Sweden. 

On the fart of the Captor^ the Kind's Advocate con- 
tended — That this copper was to be deemed contra- 
band, more particularly under the terms of the Swedijh 
treaty ( j), by which the fupply of all manufadturei ^^^^ j^jj ,goj; 
articles i immediately fervingfer the equipment of Jbips ^'*' ^* 
vfwary was prohibited. By the certificate of infpec- 
tion which was now returned, it would appear ** that 
•* one part of the copper in que/Hon was fit for the flieath- 
ing of (hipping — although the lame return ftated, that 
another portion was doubtful, as to its fitnefs for that 
life, and that the remaining part was not Jit for that 
furpo/eJ* The quality of thtfe latter parcels, howw 
ever, will not be material, fince if any part is of the 
defcription of contraband, it will affed the whole fhip« 
ment, being the property of the fame perfon. 

On the part of the Claimant^ Laurence and Swabey 
contended — That this was a queftion of confiderablp 
importance to the trade of Sweden^ although the pre* 
fcnt quantity in difpute was very fmall, not more than 
three tons. That it could not be fuppofed that the 
ftipulation in the Swedijh treaty was meant on either 
fide to prohibit the exportation of articles of Swtdijb 
produce, farther than the interefts of the belligerent 
Country .were likely to be affected by them ; that it 
could not therefore be intended to comprehend any 
cfl^er copper than fuch as was fit for the purpofes of 

T z wart 
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TH« war. That the certificate of the ofEccrs of the Dock' 

^ yards did not ftatc any part of this copper to be peculiarly 

ifftemher ph, adapted to naval purpofes, but " that the whole was fit 

* ^ for all the ordinary purpofes to which copper is ufually 

applied." That as to that portion which was repori ed by 

them to be fit for fheathing of fhips, their opinion was 

not conclufive ; it would be proper to fet in oppofidon 

to it a certificate which was now introduced from the 

. managers of the Swedijb Copper Company, flating, that 

this copper was peculiarly aiTorted for the ufc of cop- 

perfmitbs ; that copper for fheathing of (hips was nerer 

ordered from them but of two (fpecified) dimenfion^^ 

and that this copper was not fit for that purpole. 

In Reply ^ thi Kinj^s Advocate contended — That the 
only queition would be, whether this was Jheef etf^ 
per {a\ or copper in a manufeftured ftate, ferving for 
the equipment of fhips of wan It by no means ap 
peared that the fheathing of vefiels was the only naval 
purpofe for which the exportation of copper was io- 
tended to be prohibited, fince it was an article ufed 
in various other branches of naval equipments. Bat 
if any part vras liable to be confidered as contraband 
it would zStGt the whole quantity. The opinion of 
the Swedijb Copper Coihpany was not produaahle^ at 
l>eing not on oath } it was befides very apparent bo^ 
little credit was due to it, fmce it averred that no part of 
the copper was fit for the fheathing of vefifels^ although 
she contFiry was now certified by the official perfons of 
his Majefly's dock yard, to whom that queflion had 
been rdPerred. 

(a) In the treaty wkh America^ '795» Art. i8, copper injhtdi 
if fpecifically ennmented amongft articles of contraband, *^Jer6a§ 
Urc&hf to tbi equipment ffvefclj.'* 

JUDGI&BNT/ 
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Judgment, 

Sir William 5f^//.— -If it is contended on the 
part of the Crown, that copper in Jhuts^ though 

not adapted to the iheathing of fhips, is contraband 
tinder the treaty, it is a queftion that may be of con* 
fiderable importance, and one that I fhall certainly di^- 
reft to (land over for further confideration. The de- 
cree which I am difpofed to make at prefent is, to con- 
demn tliat part which is reported fit for the iheathing of 
veflels ; farther than that I (hail not go. In ordinary 
cafes, the rule is, that one article of contraband quality 
will aifeft all the parts of the cargo on board belong- 
ing to the fame proprietor ; but this is a new cafe, re* 
fpe£ting the conftruftion of a treaty, on which a dif- 
ference of opinion may have been entertained. I (hall 
therefore not apply the old rule to this cafe, but dired 
the andifputed anicles to be reftored. The other par- 
cels of copper which are reported to be of a doubtful 
quality, muft be referved for farther confideration. 



The 
Cmaklottb. 

Se^temy r Tih^ 
1S64. 



THE PRESIDENT, Welles. 

^T^His was a cafe of a fhip taken on a voyage from 
the Cape 0/ Good Hope to Europe \ and claimed for 
Mr. /• Elmflie. as a fubjed of America. It appeared 
that he had been a Britijh bom fubjed, who had gone 
to the Cape of Good hope during the laft war, and had 
been employed is American CoTd\x\ at that place. 

Infufpart of the claim j Laurence and Robin/on con- 
tended — That the claimant was entitled to the mod 
IftTOurable c<Hi(lrudion of his cafe that was confiftent 
with the rules of law. That he was a Britifh bom 
iiibjcfta who had fettled at the Cape \ and though he 

T3 had 



fSu4 

Njti9n:il chiirac* 
ter->-Cldim fur 
an aflcried ^m*» 
riemn, fettled ar 
the Csfft rf G—d 
H^ft, icje6ed— 
Pica of removal 
not fufllcientlj 
fubftaotiatcd. 
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The had borne the charafter of an American Conful, whilft 
1 that fettlemcnt was under Britijh poffeffion, it appeared 

Srj>remhir 8ib, that the Dufcb Gowrnment had fincc refiifed to admit 
him in that chara6ler, from which it might be inferred 
that he was confidered at the Cape rather in his hoftile 
Britijh character, than as an incorporated Dutchman 
That his veffel had been, during the year preceding the 
prefeat voyage, hired by the Eq/i India Company to 
carry troops to India ; that (he had been in that em* 
ployment recognized as an American veflel, and was 
now coming in that charader, in the fervice of Britijh 
merchants, under a licence from the Britijh Govern- 
ment. That the claimant was, befides, entitled to be 
confidered as a perfon fettled there, during Britijh f§f^ 
fejjion \ and as affording evidence of an intention to it* 
move, fmce there was a letter on board, written to his 
IcoiTcfpondent at Embden^ in which he direfts him ** to 
fell the fhip, and remit the proceeds to him in America^ 
where he hoped to be in a few months.** It was 
prayed on this point that proof might be permitted to 
be given of his removal. 

Qn the other fide^ the King^s Adv$cate contended--^ 
That he could be no otherwife confidered by the 
Court, than as a refident merchant of a Dutch fet- 
tlemcnt. This fliip failed fo late as March 1804, 
nearly twelve months after the breaking out of the 
war, and left the owner ftill refident there in hisi 
Dutch charafter. That there )^as no cafe in which an 
intention to remove, after a relidence fo long conti- 
nued, for nearly a whole year after the breaking out 
of the war, had been allowed to be averred, and 
no overt ad of removal was averted, to have takea 
place. 

JUDGMINT* 
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Judgment. ^ " The 

Sir William Scott.— The Cburt muft, I think, fur- '•""^^'''•' 



render every principle on which it has aded, in con- '^'^'',';^*^*'' 
fidering the queftion of national charafter, if it was 
to reftore this veflel. The claimant is defcribed to 
have been for many years fettled at the Cafej with an 
cftabliihed houfe of trade, and as a merchant of that 
place, and muft be taken as a fubjed of the enemy's 
country. The (hip was purchafed by him of an jtme^^ 
rican owner ; and fUU continued to be documented as 
ZEi American veflel. It has appeared, I think, in 
other cafes, to be the difpofltion of the Ameri'- 
can Government to confer the privileges of Ame* 
rifan navigation on veflels occupied by their Con- 
fills in foreign ftates. That Government has, undoubt- 
edly, a perfeft right to grant fuch a privilege for the 
purpofes of their own navigation ; at the fame time, 
tl^at this country is alfo at liberty to apply, what 
we coniider as the more corre£t principle of the 
law of nations, fo far as third parties are concerned. 
Some flrefs has been laid on the fervices in which this 
veflel had been employed, and in which (he was engag- 
ed at the time of capture, under a licence, which is 
laid to amount to a recognition of her American cha- 
ra&er. Any defcription that is given of her in that 
licence, mufl: depend entirely on the reprefentation of 
the parties, and if that is not true, it will not avail to 
affe£l the principle of law, that would be otherwife 
applicable to the veffel in her proper chara&en 
Such a recognition, as it is called, has never been al- 
kmed to weigh in any cafe of veffels coming under a 
licence, whenever a queftion has been raifed as to 
^dppr^ charafter of the wner , or as to the hOi of pro- 
V • T 4 perty. 
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Th« perty. This circumftance, therefore, is immateriaL It 
,■ ' ' . is next faid, that the claimant is entitled to the benefit 
^^'IIq'^ ' ' of an intention of removing to Pbiladtlpbia in a few 
months. A mere intention to remove has never beea 
held fufficient, without fome overt aft; being merely an 
intention, refiding fecretly and undiftinguiihably in the 
breaft of the party, and liable to be revoked every 
hour. The expreflions of the letter, in which thhi 
intention is faid to be found, are, I obferve, very weak 
and general, of an intention merely in futuro* Wcro 
they even much ftronger than they are, they would 
not be fufEcient : Something more than mere verbal 
declaration, fome folid iadfc, (hewing that the parry is 
in the aft of withdrawing, has always been held ne« 
CcfTary in fuch cafes. Nothing of that fort is averred. 
The Court is therefore under the neceffity of confix 
dering this gentleman as a merchant of the enemy^i 

country, and of pronouncing the fliip, as his property, 
liable to con4emnation« 



i»<H. THE CHARLOTTE, Witt. 

prize intereft, in 

virtue of a fei». 'T^His was a cafc of iutereft, aflerted on the part of 

privair (hip of Ws Majcfty's (hip the Euridicej in a capture made 

rj'aruchcd air by the hired armed revenue cutter the Duke of Tork^ 
ichgVniijw, on a fuggeftion that the cutter was placed under the 
The ha of her command of the Euridicej and was to be cooiidered 
not made our. as a tcndcr attached to that yeflel, 

CondrmnAtioo, 

at (iroitti the 

naafter of rh« * 

privareer not ; - / 

being oo baafd« 
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On the part of the Admiralty. — ^It was fubmitted, that Tk* 
the Cutter was put under the command of the Eurutice^ *i.ott»^ 
as a fuperior veffel on the fame ftation, but that (be s*ff^ w^9 
was not attached as a tender. That the capture was 
made whilfl the mafter was not on board, and therefore, 
that the Prize muft be condemned as a droit of Ad*- 
miraky. 

Judgment. 

Sir WiUiam Src//.— ^The qneftion which arifes on the 
capture of this veffel is, viz. Whether the adual captor ^ 
can be confidered as comnuffioned^ and as commiffumed 
infuch a manner as to entitle the King's (hip to take 
an intcreft in the prize. The Ccq>turing veffel was a 
revenue cutter, and, according to the prafUce of the 
prefent and lad war. commiffioned with a letter of 
marque, llie policy of employing fuch veffels in this 
manner is, I believe, a modem uiage, arifing out of 
the exigency of the public fervice, which has particu« 
larly required the ufe of fmall veffels of this kind. 
They have been allowed to take out private conuniC- 
fions, and if thofe commiilions are properly executed, 
they will enure to the benefit of the parties till they ace 
fuperfeded ; and I am not difpofed to think, that the 
employment of the veffel in the manner alleged would 
have the effed of fuperfeding that commiilion. It 
happened that the raafter was not on board at the time 
of capture ; and on that account i^o claim is made for 
the veffel herfelf, but for the Euridice^ as the veffel to 
which fi|9 is reprefented to have been attached as a ten* 
4er. It 19 fai4 that (he was conunanded by a lieute- 
|iant of the Euridice ; but by what reafoning that can 
^ n^dc ov( I pi at i lois to cq^c^T^ filicc it appears 
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The that every order was addreffcd to the mafter, and there 

-^ '- is no circumftance appearing that leads to a fuppofidony 

'^iic^^' that there was any fuch perfcm as the lieutenant of the 
Euridice on board. The claim for the King's fhip 
is given, in virtue of a feizure faid to be made 
by this vefiel, as a tender ; and in order to fupport 
that averment it muft be ihewn, either that, there 
has been fome exprefs defignation of her in that 
chai'afler by the orders of the Admiralty, or that 
there has been a conftant employment and occu- 
pation, in a manner peculiar to tenders, equivalent to 
an exprefs defignadon, and fufEcient to imprefs that 
character upon her. The former fpecies of proof 
would undoubtedly be moft defirable5 but no fuch 
defcription by the Admiralty is averred. She is not 
defcribed any where as a tender, in terminis. Then 
what is there in the mode of employment ? I fee 
nothing in the orders to diftinguifh her from any other 
fmall veiTel that might be aifociated with a King's (hip 
to aO: under fuperior command, but not as a tender. 
I am of opinion, therefore, that there is no fuffident 
foundation to induce the Court to confider her in the 
capacity of a tender {ci). She is not fo recognized in 

(tf } Since the decifion of the Court of Admiraltyy in the cafe of 
the MelematUf (7oAi/y fupra, page 41 , againft the competency of 
King's (hips, on borne Jiattons to confiituie or adopt tendert manned 
from their crew, to be a part of their forcey authorifed under the 
original commiflion of the fhip^ to take prizes for the benefit of the 

King's fhip. — A fimilar queftion has been difcuffed before the 
Lords of Appeal, as to the effeS of fuch a praSice in the Weft 

Indies^ on the daim of the Abergavenny to (hare in the capture of 

Curacoa^ in Tirtuc of the prefence and co-operation of a tender 

fi conftitutedf and fent out to cruize by the captain of th|it fhipt 

without the intervention of any public authority. When the 

Court of Appeal decided againft the daimu— The ilhad of Cyraiam 

aad its de|»endeacieS| Lords^ May 41 1805. 

terms 
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terms by any authority proceeding from the Admiralty; 
neither is the nature of the fervice impofed upon her 
fuch, as to induce a fuppofition that flie muft have been 
fo confldered by the Admiralty. As the mafter was 
not on board, the legal interelt in the capture will not 
enure to the private captors under their commiffion ; 
but it muft be condemned as a droit of Admiralty, 
taken by non-commiffioned captors. 



1804. 



THE LIESBET VAN DEN TOLL, Heest. 

!• /%. « • % \ CL National chanc 

THIS was a queilion relbecnng the national character ter from ©ecu- 
e nn * 1 •« 1 • pation in the 

of a nlhing-adventure, earned on by a native filing trade of 
Dutchman^ who had become by domicil a fubjeft of ftifuuon. *' 
Prti/^aj and had purchafed the veffel, formerly a Dutch 
veflel, in February^ at Embden. It appeared that he had 
fince been employed in fifhing off the Dutch coaft, hav- 
ing fold his cargoes to Englijh (hips, and having once 
or twice reforted to Dutch forts ^ not for the purpofe of 
felling his cargoes, but merely to procure bait. 

Judgment. 
Sir William Scott. — It appears to me that this cafe is 
very favourably diftinguifhed from that {a) of yefter- 
day, where there was reafon. to believe, from the evi- 
dence of the mate, that the mailer had delivered his 
cargoes in Dutch pons ; although that circumftance 
was altogether fuppiefled by the mafter in his depo- 
iition. That faft, conneded with the original character 
of the veffel, and of the mafter, feemed to the Court 
to amoimt to a cafe of Dutch occupation^ and the veffel 



.m^mt 



{a) JoHgt Jgrom^ iCrotHf cosdemned 91I1 Offdcr 1S04. 
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The was on that ground condemned. Here the occupation 
^ is certainly much flighten It is not denied, that a 



oaobrr loth, native Pirujftan might have engaged in fuch an adven- 
ture, without drawing on himfelf the confequences of 
a Dutch charafter. He might unqueftionably have re* 
forted to the Dutch coatt for the purpofe of fifhing ; 
as it is indeed not unufual for fifhermen to frequent 
very diftant ftiores. ITien the only queftion will be, 
whether this man, being a native Dutchman^ and 
a Frujftan fubjed by domicil only, but of feven 
years continuance, and not having lecently taken it 

up for any purpofes conneded with the pre&nt var^ 
would be differently aSe&ed by this employment. I 
am difpofed to hold that he would not. It was of&c^ 
to him to go to the coafts of Holland to carry on his 
fiihery in his Prufian charader ; he was aUb at li« 
berty to fell his cargoes at fea,as he appears to have donci 
in every inflance, xoBritiJk veflels, who have lately been 
very numerous on the coafts of Holland^ and might be 
expected to furnifh a good market for commodities 
of that kind. The only circumftance that can raife 
a doubt is, that he appears to have reforted to the Texel 
for bait. It is faid that this, though in itfelf a flight 
circumftance, affords no immaterial indication of the 
Dutch charader, and of the Dutch origin of this em« 

ployment. But I am not prepared to fay that this cir-» 
cumftance alone, unconneded with any habits of 
delivering his cargoes in the Dutch ports, will be 
fufficient to affed him with a Dutch character. To 
hold othefwife would, I think> be to prefs the do&rine 
of occupation rather too rigidly, againft a daft of 
cafes uhich has ufually been very favourably confix 
dered, and treated with peculi^ Xctdtj aad forbear^ 
wet. '^ 

ReiUtutioat 
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THE COMET, Adams. oadfrmh, 

^Bis was a cafe of a Britijh veflel, that had been Condemnation 
captured by the Fnncb, and fold in a Sfamjh ihc'c'ncmTonli 
port, after a condemnation had paffed in the Courts ^Zn^^nJ^ 
of France* Htntte mh Md* 

riaf yir/»f«— Pro- 
hibition on the 

On the part of the Captors^ the King^s Advocate Kii count^ a« 
contended— That the prefent cafe was diftinguifli- llHollfaf ^* 
able from the Henric and Maria (a\ by this circum- "^^^^^n ^^ ^ 

^ '^ / principle— Fa A 

fiance, that the Government of Spain had aftually of /"c*^ p^<*»- 
prohibited the fale of veiTels fo fituated in Spanijh ports, proved. 
That all the reafoning which was drawn from the ac* J^i. \s?^\u 
quiefcence and fandion of the neutral ftate, in former 
cafes, would therefore fail, and that this muft be con* 
fidered as an illegal transfer. 

On the part of the Claimant it was faid. That the 
prohibition alluded to had not iflued till after the faic 
of this veflel. 

JUDGMINT. • 

Sir William Scott.'^Thcre is, I think, abundaM 
evidence to fbow that the argument raifed on a fup^ 
pofed contravention of the Spamfh law is not founded 
on fad. The fale pafled by public audion, which would 
fcarcely have been going on after fuch a pradice had 
been prohibited by proclamation^ There is, beHdes^ 
the certificate of the Britifb Conful, flating the pro- 
hibition to have been fubfequent to this fale. It will 
therefore not fall within the range of the principle ofl 
which the diftindion ha$ been raifed. Stripped of 

thit 
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The this circumftance, the cafe cotn«s exadly under the 
\ authority of the Henric mnd Maria^ in which thU 
^'^islV^*^' Court pretty ftrongly intimated its opinion, as to the 
correA principle of law, at the fame time that it found 
itfelf bound by the current of former pradice to re- 
ftore. That cafe has, I underfland, been argued be- 
fi3re the Lords of Appeal, and is now waiting for the 
Judgment of that Court. Till the opinion of the fu* 
perior Court is exprefled, I ihail adhere to the lame 
courfe of decifion, and reftore the veiTel. Escpencc^ 
prayed, not given* 



oe^^'iMh. TH£ APOLLO, Karsdadt. 

BiockjuSe of HThis was a cafe of a (hip proceeded againft for a 
w^Ilikd^"^* breach of the blockade of Dieppe^ after haring 
StSftA"Jinodc ^^ ^^^ warning noted on, her papers. In the depo* 
of taking the fitions, thc uiafter and all the other witneffes appeared 
ficm»— contm- to have faid, •* that the mafter en being u;amedy de* 
uimi. ^ tlared that be was bound to Dieppe^ and could not g$ 

any where elfe, and that if he could obtain a £ur 
wind, he fhould run into Dieppe }" and his conduft 
was reprefented as conformable to this declaration, in 
hovering on the coaft of Dieppe. An affidavit was 
now ofiFered oa the part of the mafler, complaining 
that his anfwer to the interrogatories had been incor«- 
redly taken ; and that he had never made fuch a de« 
daration, or entertained an intention of going into 
Dieppe^ after the warning. 

On 
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Oh tbepart of the Captor, the King* s Advocate ob- The 
je&ed to this affidavit being rcceired, obferving, that - 
no notice had been taken of any fuch mifunderftand- . o^^*' luh, 
ing till the 6th of Off^er, a few days before the hear* 
ing ; and that it was not entitled to credit. 

Judgment. 
Sir William Scott. — The firft queftion which I have 
to determine isj how fu* the depofitions can be taken 
to contain a true reprefentation of the ftids. If they 
cannotj the Court undoubtedly will be under the 
neceffity of reforting to fome other fource of infor- 
mation. An affidavit has been offered on the part of 
the mailer, complaining that he has been very greatly 
znifreprefented in thefe depofitions; but I am of 
opinion that, this complaint comes in a manner which i, 

does not entitle it to be received by the Court. It is 
a very lenient mode of adminiftering juftice, that pre- 
vails in tbefe Courts^ to take the evidence^ in the firft 
inftance, only from the capturedy who are produced^ 
in the prefence of the agents of the parties, before 
the coQuniffioners and aduary, whofe duty it is to 
fuperintcnd the regularity of the proceeding, and to 
proted the witnefles from furprize, or mifreprtfcat^ 
ation. When the depofition is taken, each fheet is 
afterwards read over to the witnefs, and feparately fign- 
€d by him, and then becomes evidence common to 
both parties; it being very rarely permitted to the 
captor to produce any evidence. The principle, 
therefore, on which the evidence is conduced, is ai 
favourable to the claimant as it can poffibly be. If 
any of thefe precautions are omitted, it would be com- 
petent to the party to complain immediately, and if 
fttch a complaint was regularly mide, it would be- 
come 



its CASKS l^StEMUNE]) tM TtiA 

Tfie come a duty moil prefling on the confcience of the 
r Ciomt, to inftitute the mod accurate enquiry into the 



M«^ iiib, grounds of fuch complaint. In this cafe nothing of the 
kind has been done; but when the caufe is opened, and 
the depofitiona are read, then fomething is produced in 
the form of an affidavit, which is to have the effed of 
CTemiling all the evidence that has been taken in the 
folemn manner already defcribed. I think I am 
bound to rejed this affidavit in toto^ and I cannot but 
confider it as an unjuft imputation (a) on thofe who 
have the fundions of the Court, for the purpofe of 
taking the evidence, delegated to them. Then I 
am to confider the cafe on the reprefentation which 
the mafter and the other witneflfes have given. It 
appears that the veflel failed ignorant of the block-^ 
{h) tj Kot'ifi- ade which had been impofed on the port of Dieppe(h) 






(4) On a fubfequent day, ia anfwcr to the intimation which had 
been direded by the Court to be conveyed to the Comsuffionert and 
Adkuaryybefore whom the depofitiont were taken^ of the chai^ge made 
•gainfl their proceedings in the matter's affidavit, ii turns wuntumed 
ly the King^t Advacati that the interpreter, Mr. Mofes Hart, had 
made an affidavit, ftating ** that he had been twenty years employed 
at Gferman interpreter, under the commiffioners of the Court at 
Portfmouth, and that he had poflcfled a competent knowledge of 
the Grerman language, from being bom a Jew in Amfterdami 
whtrt the German language is ufually fpoken amongft Jews, and 
from a fubfequent relidenct of many yeaiv as a printer in Berlin. 
That the depofitiont were taken with great caution, and carefully 
fead over, and interpreted to the wiinefs. That the account of the 
declaration therein contained was accurately taken down from the 
words of the mafter/' The King^s Advocate ftated alfo that thete 
trere affidavits from the captain and officers of the blockading fria 
gate, reprefenting the conduct of the (hip to have been conibrmabk 
to the declaration of the aafter, at repiefentcd in his depofitiont, 

but 
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hut (he was duly warned, and the mafter does not fay 
that h2 did not underftand the warning. I accede to 
what has been obferved on the part of the claimant, i)k>4. 
that fuch a warning might be allowed to be received, 
at firft, with fome helitation, and that it would not be 
the difpofition of the Court to take advantage of any 
hafty expreflions ufed in the moment of furprife. If a 
foolifh declaration w^j made, apparently idle and with- 
out a perfevering obftinate intention of carrying it into 
execution, it would, I think, be a harfh exercife of the 
rights of war to prefs fuch a hafly declaration to the 
difavantage of the mafter, and more efpecially to the 
forfeiture of the property of others entruftcd in fome 
meafure to his difcretion. But if fuch a declaration is 
made, and accompanied by fuch circumftances as 
imprcfs on the mind of the Court a convidion, that 
the mafter was perfifting in a ferious determination 
of aftinj; agreeably to it, the captor is not bound to 
wait till he proceeds to carry his defign into exe- 
cution ; it is fuiHcient that he had made a deliberate 
declaration, accompanied with fuch fads as induce 
the Court to believe, that he really intended to 
carry it into efFed. It is faid that a mafter, in . 
fuch a fituation, would be under much diftrefs and 
difficulty to determine where hejhouldgo. It may be 
fo ; but he could be under no doubt, as to his ne- 
gative duty, as it may be called, that he was not to go • 
into the blockaded port. It muft be clear and obvi- 
ous to him, that the neighbourhood of the blockaded 
port cannot be confidered as the fit locus deliberandi 
for his future plans. If the Court was to admit that 
a mafter might lie to, and call a council of his own 
thoughts, or of thofe of his crew, in fuch a place, the 
rights of blockade could no longer exifl to any pur* 
¥01.. V. u pofc, 
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a^lIo. pofe; he votikl ftay. In all cafes, until an oppcnv 
■ ^^^^^ — — tunity offered of flipping into the intcrdi£ted port* 
xSo4« ' It would be praftically inconuftent with the exercife 
of this right of war to hold, that the blockading 
force is bound to flay by him, and wait for the 
refult of his deliberation in this fufpeded place« On 
the contrary, his firft duty is obvious, /i/j:^ litus; that 
neighbourhood is at sdl events to be avoided. He i$ 
bound on the firft notice to take himfelf out of an 
equivocal fituation, and if he d^ftinately refufes and 
ncgleds fo to do, this Court will hold, till it is cor* 
re£ied by the judgment of the fuperior Court, that 
fuch a conduct will amount to a breach of the block- 
ade, and fubjeft the veflel to condemnatioa. The& 
what is the hSt ? The mafter declared^ according to 
the depofitions of himfelf, and of the other witnefles, 
not only ** that he niii/i go," which it is faid WQuld 
be the fame expreflion in Germati^ as ^^ that he ought- 
to go J* but alfo that " be willgo^* to Dieppe, and after 
due warning he is ftill found near the fame place, 
with the fhip's head towards Dieppe. Taking this 
reprefentaticm to be true, as I am bound to do, it ap* 
pears incredible to me, I confefs^ that he ihould, as he 
now afierts, have aded in this manner, without any in- 
tention of going kito Dieppe. If, however, it is poiQblej 
that this affertion can be true, 1 have only to lament, 
' as I have abundant occafion to do, the folly and obfli- 
nacy of mafters, who will place themfelves in (itu- 
ations, which it is impoflible for the Court to admit ta 
be innocent, without breaking down all the rules, pn 
which alone the principle of blockade can be fuf- 
tained. On thefe grounds I feel myfelf obliged to 
pronounce this veiTcl guilty of a breach of the block. 
ade^ and confequently fubje£t to condemnation. 

' KA}IASAN» 
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KARASAN, Yeusef. N^.^^^niu, 

npHis was a cafe on a monition, calling on the mafter ^^^'JJ^'l^l'^^f 
and owners of a Gibraltar privateer, to bring in the exempt from 

* J ^'» general re- 

account of fales and the proceeds of a Ihip and cargo, rpundbiiit? by 
captured in 06lober 17979 smd carried into the illana ;>re /«ir/0, and a 
of Sardinia (a). On the part of one of the owners ^i J* * "^ ' * 



of the privateer, a releafe was brought in, and it was 
prayed that the monition might be fuperfeded as 
dgainfl him, and that he might be difmilTed, on a fug- 
geftion ** that he had fettled with the claimants, ac- 
cording to the proportion of intereft which he held 
in the privateer; that he had adually paid 5250 dollar j, 
and had obtained a releafe and acquittance of all far- 
ther demands from the mafter, ading for himfelf, and - 
under a full power of attorney, given for that pur- 
pofe by the owners of the cargo/' 

In oppojition to this prayer ^ The King's Advocate and 
Arnold contended — ITiat the party alledged to having 



imant as to 
himt 



(/i)Thit cafe arofe on the capture o^zTunlJpan VefleU taken in 
OOoher i797> and carried into ^ur^^nur. A fuit was firfl inftita- 
tued in the Admiralty Court of Gibraltar ^ calling on the captor, 
to proceed to adjudication, but the cafe was pronomiced not to be 
ipnthin the jurifdi^ion of that Court. Proceedings were then 
commenced in the High Court of Adniraltf, and a moniton iflued 
the 4th of fiaj 1 804, citing the mafter ot the privateer to pro- 
ceed to adjudication, and calling on the fereral owners and one 
furety to fee proceedings. On the fame day a farther monition wat 
lUb decreed againft the ownen of the privateer, and againft one 
iuttjf ** to bring ix) the proceeds of the ihip and cari 



;ds of the ihip and cargo.'' 
U 2 



given 



B^t 
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given the releafe was not competent to releafe a part* 
ih & I tb ^^^^ ^^ ^ privateer, from the general liability which 
'iSo4. by law attached upon him, and which might, in many 
inftances, extend far beyond the amount of Iiis par- 
ticular intereft in the ihip. 

On thi other Jide^ Laurenee contended — ^That the 
releafe was at full and comprehenfive in its termi 
as it could be made ; it was. given in the names of 
all interefled In the claim, and under a fpecial authority 
for that purpofe, delegated to the mailer, and tvith a di- 
rtOi view to the prefent proceeding before the Court of 
Admiralty .^-When the intention of the claimants to 
apply to the High Court of Admiralty was firft xoA* 
mated, the party had exprefled a wifh to make imme- 
diate compenfation. He was entitled therefore, to 
as much proteftlon as the Court could afford him, 
firom the readinefs which he had fhewn to fatisfy the. 
demands of juiUce, by a voluntary and early repa- 
radonf 



JuBTGMENTf 

Sir William ScoiL-^The queftion for the conftdeT'^ 
ation of the Court is, whether this perfon ogi be 
difimifled from being a party in the Xuit ; not whct})^: 
he fiiall be decreed to pay the mon^ fince the meriti 
of the cafe are not at prefent before me. It is not 
dehied that the /nit muft proceed agalnft others, and 
^h«t Jifme per/ims may be held liable to cofts and da« 
mages, for the zQs whicJl have been connnitted bj 
the Mailer of the Priirateer ; but It is contended thai 
this pm4iwner i^ entitled to be exonerated and releiied 
^91 a}L fkither appearalice,Jn virtue of ^, formal re- 

€ leafs 
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Icafe executed to him by the claimant* I will not kaIaiaw. 
now enter into any difcuffion of the validity of the re- ^ j^^^ . 
leafc, in refpedt to form ; perhapis the objedion on » %• 
that point may not turn out to be material. Suppofing 
the cafe to (land free of all objedions of that Jund^ 
I am of opinion that the releafe cannot avail, to ex* 
empt this perfon from being held a party to the fuit, 
to which all the ownexs of a Privateer are, in the lirit 
inftance, liable, and not merely for their own ihareg 
tefpedively, but for the total amount of what may be 
awarded aj^^inft the mall. (^^)— The foreigner, who exe* 
cuted this releafe on payment of a {hare, was probably 
ignorant of this exteniive protefHon which the law had 
given him. He likewife has a right to call upon thenx 
allj not only for reparation, but alfo for all the infor« 
mation in their pofleflion. It is faid that the infor« 
mation which can be derived from the anfwers of this 
perfon, as a party to the fuit, may be obtained from hin^ 
as a witnefs — Undoubtedly it might, if the Court could 
difmifs him from all farther obfervance of juftice, and 
render him a perfon wholly uninterefted, but that is 
more than I think myfelf authorized to do. 

The Court rejeded the prayer for the difmiflal of 
this party, and decreed attachments on the other 
parties who had not made any return to the monition. 

(a) So in Lord Siair^s dcciiions of the Lords of Seflion of 
Scotland, 9th Feb. 1675, in the cafe of Prarh t. Martin f y. 2. 
p. J 19. The prayer of certain part owners to be difmifled on pay-* 
m^nt of their refpeftivc (hares, wat over-ruled ; and it was held 
that all the owners of a privateer are refponfible conjundUy and 
feverally in/oIUum. In that oolle^on of Reports may be feen many 
«9kfes on prize qucftionSy which appear td have been agitated on very 
juft principles, and may be confulted with advantage, more efpe« 
cially with refpeft to the pradice of thofe dmes. 

V t NOSTRA 
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w.*ijiS NOSTRA DE CONCEICAS, Cunha. 

1I04. 

AmeKentiop, u '"f^His was a cafc of z Br'ttijh TdTel captured by a 
ctefed under in Dtttcb privateer, and carried to the coaft of Africa^ 
liS^?w!<!*m. and there fold to the prefent claimant, a fubjed of 
Md^ui*dr'![ll. Portugal J without having b^n brought to legal ad- 
ttfc^Na**** judication. The fhip was decreed to be reftored to the 
that fucH >iknr. former owner. An application being made on behalf 
cuotiimcd. of the neutral piu*chafer> that he might be allowed the 

amount of fums laid out upon the vefleK— * 

The Court obferved— ^iln a cafe like the prefent, 
where the invalidity of the title might not be known 
to the Portuguefe purchafer, I fhould be unwilling that 
he fhould lofe the benefit of any money which may 
have been adually expended in the improvement of the 
fhip. I am the more inclined to make an allowance 
for amelioration in the prefent cafe, becaufe it is per- 
haps not quite clear that the Dutch captor did not take 
his prize to fome place oh the coaft of Africa j where 
fomething in the form of a condemnation might pafs, 
though not in any Court regularly conftituted for that 
purpofe. If there (hall appear to have been any a&ual 
amelioration, therefore, I (hall direft the Portugueje 
purchafer to be reimburfed. At the fame time neu- 
tral merchants muft obferve, that this is an allow- 
ance which the Court will not think itfelf bound to 
continue, after the invalidity of thefe titles has been 
fo generally made known by the decrees of this Court, 

yefttr. Lnrrff* aud of the Superior Court {a). If perfons will accept 

xoih^i^i:^^ 1S03. ^. 
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ftips in this manner, after fuch a notice, it mufl be at ^ '^^^ 

1 . •! 1. i_ • Nostra di 

tneir own peril that they proceed to lay out money concifcaj. 

upon a title fo notorioufly invalid. j^o^iph 

1804. 



THE 



Nc^ 2 2d, 

11^04. 



*J^His was a cafe of an appUcation made to the Court Baii for c^r^o 
on the part of a claimant who had taken the goods ''''^" **^ '''!*'"" v 

, ■ ^ O Autf not reJmctud 

on bail at an admitted value, to have the bail reduced «"''*= -•»*'""' «»f 
to the a£kual value of the goods, on a fuggefticwtt that \ttlT'' ^**^ 
the fale had not produced fo much, as the fum at which 
they had been appraifed* 

Ccurt. — There feems to be no pretence fiw this ap- 
plication. The party took the cargo not merely as a 
middie martj as he has been defcribed in argument, 
who was to be employed to fell to the beft advantage 
for the ufe of the jor babentium. — It was to the claim- 
ant himfelf that the goods were delivered at his own 
deHre, and at an agreed value, by which the amount of 
the intereft in difpute was completely concluded. If 
the value had proved much greater than the appraifed 
fum, the captor would have derived no benefit from the 
increafe. The fpeculation in that event would have 
been advantageous to ihe claimant only; he would 
have brought in no more than the appraifed value. 
The adventure being urfavourabU^ the fame valuation 

U4 muft 
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iV.v. 22H, 

1504. ^ cods (rt). 



mufl be adhered to, as equally binding agaiti/i him. * i^ 
have no hefitation in rcjefling this prayer, and with 



{a) So, as \o faivage eaja^ in the Jonge Baftan^ Shgt'tn^ lyth/r^. 
1 8c 6, in which a proportional falvagc had been decreed. The ov/ncrs 
liad taken the cargo on bail, at an appraifed value. An applica- 
tion was aftem-ards made to the Court to reduce the rate of lalva;;e, 
on a fuggtftion that it e'cetd d the net proceeds, owing to the 
cxpenccs attending the fale. 

Tl.e Court rejected the Petition. 

So, in \ht Gra-ff Berr^otffylfrllif 1805. — In refped to (he 
expences attending the falc of a cargo taken on bail by the claim- 
ar.t, and aiTterwards condemned, it wr.s objc6lcd on the part of thtj 
claimant that the Regiftrar and Merchants had refufed to allow 
certain chargct made for warehoufe room, and expences attending 
the converf.on of the property. But the Court ovcmiled the ob« 
je^lion, obferviiig, I can have no hefitation as to any cxper.ccj 
incurred after the property was taken on bail ; The captor cannot 
be liable to any fuch charges. It was a free fpcculnticn en the 
p?rt of the claimant to take the property at an appraifed value, 
with all the charges attending it. As it appears that a fum of 
)8coA has been retained in the hands of the claitrant under the 
pretext of this objection, I fhall over-rule the cbjcdion, and decree 
intcrcft to be paid for the money fo detained. 



THE 
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THE JONGE KLASSINA, BoL. '^'^^J^^' 

TKiR was a cafe on the national charader of the Natiowi ciwr»c, 
- . , , ' ... n r terof Ml. /?«iv/e 

claimant, under the particular circumltances ot ^Licence (o « 
this traiifaftion, and on the effeft of a licence granted r^X^T,"^*** 
to Mr. Ravie. of Birmingham, " for the imporiation of f/a fc^i^*^ 
certain zoods from Holland into this country." The ""'^<*« ^y *»'« *■ 

o -^ ^ . ' p;iTon in an «ne« 

queftion was, whether it could operate to protedt a my •» country. « 
Jhipment made by him, in perfon, in Holland, and ihar«uuiiiry. 
under papers defcribing the firm of his houfe^ as 
^* Ravie and Co. of Amjierdanu^^ 

On the part of the Captors, the King^s Advocate and 
Robinfon.^^Tho efteft of the licence can extend no 
farther than to proteft a fliipmentj^ made fpr the ac- 
count of Mr. Ravie in his character of an Englijb 
merchiint. It was a licence to import in the charafter 
of a BritiJ}) merchant, and could not enure to proteft 
a traufaftion conducted by the perfon hinifdf in HoU 
land^ as a merchant of Holland, and in the charader 
rather of an exporter from the country of the enemy, 
than merely as importer into this country. Mr. R. is 
ihewn in the evidence to have been prefent in Holland*^ 
and though it is faid that he was there only on Iiis way 
from the German fairs, it no where appears what was 
the particular nature or duration of his refidence in 
Holland. He had a known firm at Anj/ierdam, to 
which letters were addrefled, and his bufinefs is ftatecj 
by himfelf " to be carried on by his agent in Anu 
Jlerdcmi, except when he is tl^ere himfelf." It may 
be true that he has 90 extenfive eftabliflimcnt iit Bir^ 
fiiinghajn ', but if he has at the fame time a commercial 

eftabliOiment 
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joHoT CLAf. cftabliihmcnt in another country, his tranfa£tions muft 

""^' be referred refpcfUvely, as to their national charader, 

N^ 3orb, to the country in which they originate. In this trant 
a^on he appears to have been conducting his concerns 
wider the proteSion of the Dutcb Government, and 
as a perfon incorporated in the commerce of H$Uand. 
Under thefe drcumflances he muft be taken as a 
Dutch exporter of thefe goods, rather than as the 
Britijh importer^ and the licence granted to him in 
the latter charader, will not extend to proteft his /;^ 
iere/i in a fliipment made by him in his former capa- 
city. The defcription of the property, in the Mis of 
lading is, befides, at variance with the terms of the 
licence, which empower him *' to import, &c. certain 
articles, being bis property ;*' whereas the goods are 
dated in the bills of lading to be coming for the account 
and rifle of Mr. Berry of Topjham. 

On the part of Mr. Ravie^ Laurence referred to the 
affidavits that bad been brought in on the part of the claim* 
anty and contended — ^I'hat Mr Ravie was not to be 
confidered as a merchant of Holland ; that the fliip- 
ment had been made by him on his return from the 
German fairs ; that he had not any eftabliflied domidl 
in Holland \ that there was no ground to impute to 
him any other national charafter than that of a Britijh 
merchant, in which charafter he had been before 
known in this Court, in tranfaftions originating in his 
lioufe of trade at Birmingham. On the fecond point, 
refpefting* the difagreement of the property with the 
terms of the licence, it was argued, that the goods were 
aftually coming on the account and rijk of Mr. Ravie^ 
fince it was a part of his agreement with the perfon al 

12 ^opjhamy 
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Topjham^ that Mr. Ravle fhould guarantee the goods The 
until their amval in a Briiijh port. sina. 

Nht, 30di9 

Judgment. **^ 

S/> fVilliam Scott. — This queftion arifes 6n the 
claim of Mr. Ravie, defcribing himfelf as " Ravie of 
Birmingham^'* for certain goods coming to be import- 
ed into this kingdom from Holland under the autho- 
rity of a licence. . In all cafes of this kind, the terms 
of the licence mufl be coniidered, as the only autho« 
rity under which thegoods can be imported by a Bri* 
iijh fubjed from the enemy's country ; and I may 
here obferve, that it would not be the difpofition of 
tliis Court to narrow the operation of fuch a licence, 
more efpecialty under the fevere preffure which the 
commercial concerns of Britijb merchants have fuC> 
tained from the war. Mr. Ravie appears to be a per- T 
fon engaged very extenlively in the manufadures of 
this country, in the employment of our artizans, and ' 
in the export and import trade of the country ; and it 
will be to be lamented, if exertions fo laudable and fo 
profperous ihould meet with any check from the ef- 
fects of war. But if fuch a misfortune ihould have 
befallen him, I need not fay, that it is out of the 
power of this Court to afford relief againft the necef- 
lary conclufipns of law. The province of this Court 
can extend no farther, than to pronounce, whether 
the tranfa£Hon comes fairly and adequately within the 
terms of the licence, under which alone it can be fup- . 
ported. 

The licence was granted to Mr. Ravie to im^ 
port certain ^oods, " being bis property J' On the 

queftion relating to tbfi property^ confidenng the terms 

en which the goods are now itated to have been fhip- 

ped 




goo 



CASES DETERMINED IN THE 



jowoi Kla». l*^ ^f^ ^^* Berry^ but at the rijk of Mr. Rtivie dur. 

^ "*-^' ing the voyage/* I am diTpofed tp hold that this pro* 

S9V. 30th, vifion of the licence, which refers to the defcription of 
^ property, has been fufEciently complied with. But it 
appear^! that Mr. Ravie was not only the importer^ 
but the exporter alfo ; th^ he was perfonally prefent 
in Holland fuperintending the fliipment according to 
the evidence, as it is now explained, in the fame man- 
tier as any other merchant of that coimtry would have 
done. So the mailer defcribes him in the additional 
affidavit w^ich has been pcrmftfed to be introduced. 
What is it that the broker does, on being employed 
by. the mafter to procure a freight ? He goes to 
Mr. Ravie J as a man would go to a known merchant 
of this place. Mr. Ravie appears to have been the 
fliipper. He contrafts with the broker, and is den 
fcribed in the charter party as " Ravie and Cp. mer- 
chants at Amjlerdam.^' Am I then at liberty to fay 
that this is a tranfaftion which comes fiairly within 
the terras of the licence, or that it is lawful for any 
in^lividuai to engraft the charader of Dutch exporter 
on a licence granted to him as a Britijb merchant 
to import? If it could be (hewn that there waj 
iany neceffity, or any confideration of policy, that 
required fuch an indulgence, the proper mode would 
be, that it fhould be prefented to the view of the Go^ 
vemment, at the time when the licence is obtained ; 
and then permiffion to that extent might be inferted in 
the terms df the licence itfelf. Without fuch a de^ 
claration of the intention of Government, for thia^ 
Court to apply the licence to the protcftion of fuch a 
tranfaftion as this is, would be^ I think, to carry it far 
beyond the fair conftrudion, wjiich the terms of the 

gram 
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grant will bear. I am far from imputing to B/fr. kd^ Tbt 
vie any improper motive in tfai» aflFair. A breach of uha. 
native allegiance it could not be, as Mr. Rtwie does A^^3eiii» 
not appear to be a native fubjed of this country. I ^^ 
tvill go ferther and &y, that there does not ap- 
pear to have been an intention on his part, q$ 
violating any duties which he owed to this Coun- 
try. The motive was, I dare fay^ merely €9m^ 
mercialj and, perhaps, within his apprehenfion of 
what was permitted to him under the terms of his 
grant. But, I fear, that this is his expofition only^ and' 
not one which the law will allow me to entertain. M 
trade with the enemy is generally unlawful, it is not- 
in the power of this Court to admit it, beyond the de« 
gree which is fairly defcribed in the terms of the li<^ 
cence. The hardfhip of the cafe has been ftrongly 
prefied, on a reprefentation that Mr. Ravie went to 
Holland only for the purpofe of colle£Hng debts, and 
cm his return from the fair at Frankfort. The Court 
has looked anxioufly into the evidence, to fee on what 
groimd fuch an aflertion was founded \ becaufe if it had 
appeared that this was a folitary inftsmce of engaging 
in Dutch commerce, the Court would be induced to 
ftrain hard to efcape from the neceffity of pr(»iouncing 
the property fubje£t to confifcation. Something of 
that kind^ does appear, indeed, in the affidavits \ but 
of the perfons who make thofe affidavits, I muft fay, 
that they feem to know more of Ravie^s affairs than 
Mr. Ravie himfelf. I have looked into his affidavit, 
and can difcover nothing refpe£king the particular pur* 
pofe of coUeding debts. All that he fays is, ^ that 
after the Frankfort £ur he went to Holland ^* to fettle 

fome 
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. ^^ >Sm< mercaniilr concerns** Thofe concerns might be 

Ton OS C1.A1* ** , , 

sLMA. all future arrangements. Without aflendng to the 
AUsoch^ principle, that a Britijb merchant could^ with ftrift 

*'®*' propriety, go in any cafe into the enemy's country 
without the authority of the State, the Court mig^t 
be difpofed to exert the utmoft indulgence that could 
be confident with the rule of law, for the relief of a 
perfon, who had found himfelf in the enemy's country, 
in tranfitUj merely, and for occafional purpofes only, 
not originally conne&ed with this tranfadion. But 
when I look at Mr. Ravie*s affidavit, I can find no 
grounds for confidering his cafe as that of a man 
merely flepping over the line of demarcation, and 
making ihipments only for the purpofe of colle&ing 
his debts. 

This brings me to the cpnfideration of Mr. Raviis 
national chara£^er. it is not faid what is his native 
chaiader, but it is much infilled on that he is fettled 
in this country, and engaged in extenfive manufac- 
tures here. Mr. Ravie muft knqw, and thofe who 
have flated his cafe know perfediy well, that his 
meritorious eftablifhment in this country, to the extent 
which I have flated^ cannot be permitted to affe£t 
this queflion. A man may have mercantile concerns 
in two countries, and if he ads as a merchant of 
both, he muft be liabk to be confidered as a fub- 
jed of both, with Regard tp the tranfa&ions originate 
ing refpedively in thofe countries. That he has no 
fixed compting-houfe in the enemy's country, wSl not 
be decifive : How much of the great mercantile con<^ 
cems of this kingdom is carried on in coffee-houfes ? 
A very confiderable portion of the great infurance bu<» 

finefi 
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linefs is fo conduced. It is indeed a vain idea, that a , '^ 
compting-honfe or fixed eftablifhment is neceffary to ^'m^^* 
make a man a merchant of any place : If he is there ^Wov. jotb^ 
himfelf,. and a£ts as a merchant of that place, it is ^ 
fufScient ; and the mere want of a fixed compdng-* 
houfe there, will make no breach in the mercantile 
chara£ter which may well exid without it. Mr. i^« 
wV's own reprefentation is, ** that he* went to Holland 
for the purpofe of arranging his mercantile concerns^ 
and that he has for a long time carried on trade and 
bufinefs at Birmingham.*' As to his bufinefs at Bir^ 
minghamj I jnay difmifs the whole of that circum* 
ftance, as what cannot admit of a doubt. The queftion 
will ftill' remain, whether he is not alfo a merchant of 
Holland^ in this particular tranfadion? He ikys^ 
^^ that he employs Mr. V. as his agent at Amjierdam^ 
to receive letters, and that letters are addrefled to him 
there to Ritoie and company at Amjlerdan{.** This 
circumflance has been contended to be parallel with 
the cafe of Mr. Portalisy who had agents at Bourdeaux^ 
and at various other places, whilfl he himfelf was re* 
fident at Neufcbateh 6ut there is this difUndion which 
has been overlooked, that Mr. Portalis did not appear 
to have been perfonally prefent at Bourdeaux ; he might 
have agents in different parts of the world, but he hJm- 
felf was reiident at Neufchafel. If he had been himfelf at 
Beurdeauxj that hOt might have made a very material 
difference in his cafe. What is the fituation of Mr. 
Ravie in this refpeft? He fays, ^^ that he has employed 
agents at Amjierdam except at thofe times when he finds 
it convenient to go tberey' which may be three or five 
times in a year : At fuch times I am to fuppofe that 

he 
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Uu^!klm%* ^^ ^^ ^^ employ agents, but tranfacled his own bu- 
s*NA. iuiefs. What is meant by a nominal^rm at that place, 
jotfi^ which I perceiTe in feveral paflages of thefe affidavits, 
*^* I am at a lofs to underftand, fince Mr. Ravie appears 
to have been as fubftantially employed in the trade of 
An^€rdam^2S any other mercantile firm of that place. 
The chara&er in which he ftands before the Coun, in 
this particular tranfa£Uon, correfponds exactly with 
this view of his general connexion with that place. 
The cbarter-party is brought not to Mr. Y. his agent, 
but to htmfrlf^ and he figns it as a merchant of Am* 
JUrdam^ It would, I conceive, be too much for me 
to prononnce, that this can legally be done; or, in 

efed, that a man may go to the Enemy's Country, 
as often as he pleafes, under the authority of a 
ficence of this kind, and there a£fc as a Dutch mer- 
chant, carrying on the export trade of that country* 
I feel, I hope, as much as other perfoas, for the 
difficulties under which the commerce of this country, 
and commercial men, may be placed by the events of 
war ; but it is not in my power to bend the prin- 
ciples of law for their rdief. If it is fit that fuch relief 
flxmld be afforded, it mud be given elfewhere and 
by higher powers. This Court has no authority to 
exercife fuch a difcretion, but is under the painful ne- 
ceffity of pronouncing this property fubjeft to con- 
demnation* 
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THE CHARLOTIT, Koltzenbero. ^'^-tSth, 
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THIS was a cafe of a carcro of mafts and fpars, taken Conrrabanci^ 
in a Lub^ck (hip, on a voyage i^om Riga to Nantes^ property aind 
being the produce of Ruffia, and claimed as the pror b^t^V^h^lxd 
perty of a merchant of that country. . jJof ^JTin^ihi 

On the part of the Captors^ the King*s Advocate wid 5J,"«J^^'i,f |^^ 
haurence. — Mafts, more particularly thofeof the large 
dimcnfions of the prefcnt cargo, are univerfally con- 
fidered as articles perfe contraband, without reference 
to the particular charafter of the port to which they 
are going. They are articles for military ufe, in a 
manufafturcd ftate, and ftand in this refpeft, on a dif- 
ferent footing from pitch, tar, and hemp, in regard to 
which, a general relaxation has been admitted in favour 
of merchants exporting fuch articles, as the produce 
and raw commodities of their own country. Majls 
have never been confidered as within the range of this 
relaxation, unlefs excepted by particular ftipulations of 
treaty. Between this country and Ruffia^ a late treaty 
haa^'diftinftly provided a rule of law for queftions of 
contraband ; but that treaty will not extend to proteft 
cargoes like the prefent, confiding of articles in theif 
nature contraband, and not on board a vejfel of the export'- 
ing country. It has been admitted in argument, in other 
cafes, that the ftipulation of former treaties with RuJJia^ . 
with refped to the carrying of contraband articles, re- 
garded only the navigaticn of RuJ/ia^ and was re- 
ftridked to the cafe of Rujftan pfoduce and property on f^) .^;>^v,, 
board Rujftan (hips. In a cafe (j), in which that f^r^'/^f",! 
TOI4. V. X topic 
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Chailotte. topic had been adverted to, the Court exprcffed an 
"J^. 1 6th, opinion that the late treaty could not be held to have 
^^^^' introduced any alteration on that point, but that it was 
to be confidered as providing for the freedom of 
ccmmerce, only^ ^s connected with the navigation of 
Ru//taj that is, on board RttJJ'tan (hips. Indeed the 
whole tenor of thofe article^ of the treaty which relate 
to this queftion will be found to refer to the fituadon 
of property on board Rujpan (hips. The provifions 
on this fubjed are to be found in the third and fourth 
articles, which clearly point to the immunities of Ruf- 
fian Jhips. The third article ftipulatesfor the freedom 
of commerce and navigation ; " that the fh'^ps of the 
neutral power may navigate jfreely to the enemy, &c/* 
that the effefts embarked on board the neutral fhipi 
Ihall be free, with the exception of contraband of war, 
and of enemies' property. Then follows an enume- 
ration of contraband^ excepting, however, *' fuch quan- 
tities of the faid articles, as may be neceffary for the 
defence of the fnp^^ pointing, even in tliis particular 
enumeration, to the cafe of a RuJJian fhip. In thd 
conclufion of that article, the contracting parties enter 
into the moft formal engagement "to renew the fevercft 
prohibiuons to their captains y whether of fhips of war 
or merchantmen, to take, keep, or conceal, on board 
their fhips any of the articles which, in the terms of 
the present convention, may be reputed contraband.*' 
The tenor of fuch an engagement relates entirely to the 
immunities and obligations of i? 7/^ j»^/^i; and it cannot 
be contended that any relaxation in favour of articles 
perfe contraband has been introduced by this treaty, 
except in coxme^on vnth the navigauon of Ruffiuj or 

oa 
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on board Rufftan fhips. It will be fufEcittU however. The 

"^ Cm a & l # t tm 

to adrert to chc decifion of a late cafe before the 1 

Lords {a\ in which articles of a fimilar kind, majisy 7«o^^^' 
on board a Swedijh fhip, from a port of Rtiffia to . . ^-^^ Crarfft^ 
Cadizj and claimed as the property of Mn Schriboom^ ^^^ G<^thi^^ 
a Ruffian merchant, and conful for the Swedijh na- *'' 9»i » • 
tion, were condemned and with cods, in affirmance of 
the fentence of the Court below. The prefent quef- 
tion, therefore, is a queftion concluded in this Courts 
not only by the general prmciple of law, but by the 
cxprefs decifion of the fuperior Court in a cafe 6X« 
iftly fimilar, 

» 
On the part of the claimants^ Arnold and Robin/on. 

— ^It may be material, in the firft inftance, to correft a 
pofition which has been affumed in argument, on the 
other fide, from an erroneous affertion of counfeU 
made in the Apollo^ Botcher^ (a) viz. That the former c«) Adrn. R«f. 
treaties with Rujfta^ on this fubjed, referred only to ^®' p* 
the navigation of RuJJia ; that is to Rttffian (hips. If 
former treaties are conful ted, it will be found, that in 
all of them the fame or fimilar terms are ufed : the 
treaty of 1797, article 10, expreffes " commercer^* 
vith exception of contraband; the treaty of 1785, 
1766, ** to come and trade freely with thofe States y^ 
with the exception of contraband j the treaty of the 
2d December 1734, article 11. ^^ Aller Venir and 
Commercer /*' in the late treaty, freedom of commerce 
and navigation. The ternis, therefore, of all the trea- 
ties between the two countries, are perfectly corre^ 
fponding, and of the fame import ; and whatever 
the true con(tru£Uon may be, it is not to be aflumcd 

X 2 that 
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f U that there has been any variationj or that the com^ 
HARLo-Ti. j^^^j^^^ j^pj navigation are to be infeparably con- 

Nov. i6:h, nefted in the interpretation of the prefent treaty, 
* ^ merely becaufe the privilege was confined to the 
navigation only, and to Ruffian Jhips by former 
treaties. The faft is otherwife, the words of former 
treaties contain no fuch limitation. It will be mate* 
rial to enquire then, what has been the interpretation 
of thofe treaties, and the praftice under it. It may be 
fit, however, ptevioufly to obferve, that if a limitation 
had amiently exiftcd, it would not be conclufive in the 
prefent cafe, inafmuch as the claimant would be en- 
titled to the general principle, applicable to all cafes of 
contraband, viz. that articles being the produce of the 
exporting country, and as fuch entitled to relaxation, 
are not deprived of the benefit of that relaxation, by 
being on board the (hips of another country. This 
principle was much difcufled, and deliberately an- 
nounced as the rule of law, in the cafe of the ^polh 
Botcher^ in which a quantity of Hemp, in the fituation 
of the prefent cargo, being Rujftan produce and pro* 
perty, on board a Lubecjhip, was declared to be ncver- 
thelefs within the proteftion of the relaxation^ and rc- 
ftored to the RuJJian claimant. If it could be fhewni 
therefore, that all former treaties provided only for 
cafes of articles on board Ruffian fliips, it would not 
operate on the prefent queftion, fince the privilege 
being greater under the general principle of law, it 
can not be fuppbfed, that RvJ/ia intended to admit of 
i lofer rejiriSions than were applied to other nations. 
But there is no neceflity to refort to the benefit of this 
rcfcrvation. The meaning of the older treaties, is bdl 

Uluftrated 
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illuftratel by the ancient pra6tice which prevailed, ^ Th« 
upon folemn difcuflion, in this Court and in the Court , 

of Appeal, foon after the firft treaty, which contains ^^iV^^"*^ 
any reference to this fubjeft, that of December ad, 
1 734. In the war of 1 744, this queflion came folemnly 
before the Court. The general inftruftions delivered 
to cruizers in that war (^ 1 8 June 1 744,) had declared 
marts to be contraband (tf). In 1747, in the cafe of 
the Providenliaj Bojfen^ marts, going from Riga to 
Breji.^ Port Louisj Rochfort^ Nantes^ or Bourdeauxy oa 
board a Lubec fliip, but claimed by a Ruffian fabjeft, 
were rert:ored, and in a note now extant, of the judg- 
ment of the Court, the queftion was ftated to be, 
whether naval (tores, being the produce of the ex- 
porting country, were contraband. It was obferved, 
that, by the cxifting treaty with Rujfta^ fuch articles 
were not enumerated in the lift of contraband articles^ 
becaufe they were the jjrowth and produce of that 
country ; that although they had been declared con^ 
traband generally^ by the inftru^ions of 1 744, yet, 
as thofe inftruftions did not r^jfer in any manner 
to the law between the two countries, as it ftood pre. 
vioufly on the treaty, they could not be taken to have 
abrogated that treaty; confequently, that fuch articles 



(fl) 5 Art. ** That all forti of fire-works, and things thereto be 
longing, as cannons, mufkets, mortars, petards, bombs, greiiacloes 
faudfles, pecraufen, carriages, refts, bandaliers, powder, match 
faltpetre, bullets, pikes, fwords, head-pieces, cuirafles, halberds 
borfes, faddles, holders, belts, fail-work, rigging, cables, cordage 
mafts, head, pitch, tar, hemp, together with all other equipage that 
(crves for fea or lahd, laden in Dant/b or Swedtfli (hips, or (hips be- 
longing to neutral countries, and bound to the «uemies' country^ 
arc accounted contraband goods." 
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The vrtrt not to be deemed contraband." It may be faid 
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howerer of that cafe, that xhtjhip (though the point of 
Ainr. x6*, property feems to have been doubtful) was not clearly i 
* *** fliip of another country, and might be taken as a Ruffuin 
Ihip, and in that view the cafe would not be applicable 
to the prefent queftion. The cafe is cited chiefly to 
Ihew the manner in which the reafoning upon this 
queftion, with regard to Rif/fta^ operated generally. 
From another cafe, of an earlier date, it will appear, 
that the diftinSion a$ to the (hip was of no effect. The 
cafe of the Vierge Mary^ (Admiralty, 1 4 Dec. 1 744,) 
was predfcly in point, being a cafe of ftavcs and tim- 
ber of other defcription, and forty large mafts^ on 
board a Dantzick (hip, and going to France. The 
(hip and cargo were reftored in the Court of Admi«» 
ralty. The cafe was appealed ; and the prafertim of 
the Appeal on the part of the captor ftated, '* that it 
was a cargo confiding of naval ftores, majls^ and other 
materials proper for (hipping/* But it feems that the 
law on the treaty was fo clear, that this argument was 
not urged at tlie hearing. Farther proof was ordered 
of the property, and it was (inally reftored ; and in a 
note extant of that cafe, it is faid, that the point of 
contraband goods and the privilege of the treaty wcic 
not entered upon. It feems then to have been taken as 
too dear in the treaty to admit of argument. In a fubfc* 
quent cafe — the Fortuna de la Mer, Sir G. Lee (poke 
of it in thefe terms : "The Vierge Mary turned upon 
the article of the treaty with RuJJia\'* and again, Sir 
Edmund Simpforty " for the Vierge Mary, a Dantzick 
fliip, with a Rujftan cargo, were reftored on the 
treaty." The reafoning of thofc times in which the 
quefUpn firft ^rofe upon the then r(?c?nt flipulatioD, 
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is to be taken under the general rule of conftruSion, The 
as the belt mterpretaaon or the meaning 01 the treaty. - 

By a view of thefe precedents, it will appear that the ^^' »^^*'» 
conftrudion which is now attempted ♦ d be put upon 
the prefent treaty derives no fupport from the prac- 
tice of thofe times. On the contrary, the authority of 
thofe times is in direft oppofition to the reftriftion now 
contended for, and affords a ftrong ground of pre- 
fumption, that Ruffia did not in this treaty mean to 
convey away any rights which had been before allowed 
to her trade, farther jhan the terms of the treaty ne. 
ceffarily import. The treaty itfelf cannot be faid to 
make any fuch renunciation. The articles on this 
head are few in number, and are fhortly drawn up. 
They feem in their obvious meaning to point equally 
to the inter ejis of commerce and navigation^ referenda 
Jingulajingulis. To confider the terms as applicable 
only to the joint ftate oi Ruffian commerce on board 
Ruffian (hips would be a harih conftruflion, in point 
of language, and ftill more fo, with regard to the 
equity of the benefit which is the objeft of the con. 
traft. To limit the privilege to cafes of Ruffftan car- 
goes on board Ruffian fhips alone^ would be to reduce 
the number of fuch cargoes without any aflignable rea* 
fon in law or policy. But it is faid that this is a de« 
cided queftion ; and the cafe of the Graeffen Van Gott* 
Jand before the Lords is cited as a conclufive autho- 
rity. The particular grounds of that decifion were 
not ftated by the Court of Appeal. It would there- 
fore be impertinent to conjefture how far they might 
bear a neceffary application to the circumftances of the 
prdent cafe. From fome not immaterial fads of that 
Ciife, however, it may be allowed to flicw that there 
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The toight be grounds of condemnation, which do not oc- 
** cur in the prefent cafe. That was a cafe of a fliip- 
ivT'-,,^ i6tb, ment of mafts during the late war in 1797, a war, in 
the commencement of which RuJ/ia had taken a more 
than ordinary intereft, and had pledged herfelf, and 
indeed exaOed an engagement from other powers {a\ 
that all fupplies fhould be prevented from being car- 
ried to the enemy. A fhlpment of fuch articles to the 
port of an enemy would be, therefore, in violation of 

m 

a particular engagement applying only to that war. 
There was befides this additional circumftance ofaggra- 
vation attending that fliipment — that it was configned 
to the public arfcnal of the enemy — a mode of con- 
fignment which always furnifhes feme inference 
againft the claim of neutral property, and on the quef- 
lion of law is confidered in a more unfavourable view 
than mere mercantile confignments. Upon the whole 
it is fubmitted, that the authority of that cafe is not 
neceffarily conclufive ag^nft the prefent claim ; that 
the words of the treaty import no rcflriSion ; and 
that the relaxation applied to articles of native growth 



•■■ 



(a) 2^ih Mayy ryQj. Article 3d, " Their faid Majefties re^ 
ciprocally engage to (hut all their ports againft french Ships, not 
to peripit the exportation, in any cafe, from their faid ports far 
France^ of any military or naval ftores, or com, grain, fait, meal, 
or other provifions ; aad to take all other meafures in their power 
for injuring the commerce of France, and for bringing her by fuch 
• meant by juft conditions of peace." 

Article 4th. " Their Majeflies engage to unite all their efforti 
to prevent ether powers, not implicated in this war, from giving, 
on this occafion of common concern to every civilized State, any 
prote6lion whatever, dire6lly or indiredlly, in confequence of their 
neutrality to the commerce or property of the French^ on the f?f, 
or iu the ports of France*'* 

' and 
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Charlotte. 



and produce, does in principle and praftice extend to ^ The 
the prefent cafe. 

Judgment. . '^^ 

Sir William Scott. — This cafe has been argued much 
at length on the operation of the treaty, and on the 
authority of former practice ; and it certainly prefents 
a queftion of confiderable importance. But it will not 
be ncceffary or proper for me to travel much into the 
argument, becaufe, if there is a decifion of the Supe- 
rior Court, fo recent as 1803, on a a fimilar point, it 
will be conclufive upon my judgment, and I fhall 
have only to follow the rule of law there laid down, 
and to ad under the authority of that decifion. 
Let us fee then whether the cafes are fo far parallel 
cafes, as to be fubjeft to an application of the fame 
• principle'. The Graeffen Van Gottland was a (hipment 
of mafts to Cadiz in a Swedijh (hip, and, as the mafter 
appears to have faid in his depofitions, " to be deli- 
vered to private confignment.*' This is a (hipment of 
fimilar articles, going in a Lubec inip to Nantes. The 
two cafes have this circumftance in common, then, 
that the claimants are merchants of Rujfia, exporting 
articles of the fame kind to the enemy, not in the 
vehicles of their own country. Unlefs there are other 
circumflances to diftingui(h the cafes, the deci(ion of 
the Lords upon the former cafe muft be the guide^ 
wliich this Court would be bound to follow. Then 
what are the diftindions pointed out ? It is faid 
that the claimant in that inftance was the Swedilh 
:Conful .in Rujfia\ but that circumftance could 
have made no difference, fmce it muft have been yjz- 
mliar to all who had to judge of that cafe, that his 

charadcr 
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The charafter of Conful to a foreign nation could not rary 

Charlotti. 



the principle that was to be applied to it. As a perfon 
^"i toT'^' refident in Rujfia^ he could be confidered in no other 
light than other merchants of the country. It is then 
faid, that the cargo was going to the public arfenal of 
the enemy. — It was going to Cadiz, which is a place of 
great military equipment, but it is a plare of great 
mercantile equipment alfo ; and it does not appear, I 
think, exactly as it has been reprefented, that thofe 
articles were to be delivered to the public arfenal of 
the State. What has been faid on the other fide is, I 
think, true, that the nature of the port is not material ; 
fince mafts, if they are to be confidered as contra- 
band, which they will be unlefs prote&ed by treaty, 
are fo, without reference to the nature of the port, 
and equally, whether bound to a mercantile port 
only, or to a port of naval military equipment. The ' 
confequences of the fupply may be nearly the fame in 
either cafe. If fent to a mercantile port,* they may 
be there applied to immediate ufe in the equipment 
of privateers, or they may be conveyed from Nantes 
to Brsjij and there become fubfervient to every pur* 
pofe, to which they could have been applied if going 
direftly to a port of military equipment. The only 
other diftin£tion is, that the decifion alluded to, paffed 
oaa capture of the late war in 1797, when this Coun> 
try and Ruffia were bound by a particular convendoa 
to a ftrifter co-operation in the war againji France ; 
But the deftination of the Graeffen Van GoUland was 
not to France^ but to Spainy which country was by no 
manner affefted by the Convention of 1793. It has 
appeared, I think, in numerous inftances, that the 
commercial intercourfe between Rujfta and Spain w» 

not 
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not interrupted, but that there was a confiderable trade chaTlott*. 
going on between the two countries during the whole ^......——^ 

war. Thefc diftinftions then are infufficient to vary the iv^r. 161I1, 
principle of law, which I feel myfelf bound to apply 
under the authority of the Superior Court. Without 
going into the antecedent hiftory of the law on this 
queition, I mufl confider the authority of this recent 
cafe decided by the Superior Court as binding on me. 
Thai judgment mud be fuppofed to have been formed 
with reference to former authorities ; and it is not even 
now contended, on the part of the claimant, that the 
late treaty of 1 801 puts the conunerce of Ruffiay with 
refped to thefe articles, on a more favourable footing 
than it was before. The effe£t of that decifion is con* 
clufive on me, and I have no hefitation in pronoundDg 
this cargo fubjed to condemnation. 



THE WIGHT, Ford. -»^jy;*t 

'T^His was a cafe of falvage arifing on the re-capture ^•'^^ •" 'J*' 
of a veffel by a convoymg (hip, within a (hort time «»f<oyiH ^^ 
after the capture, and before fhe had been carried out 
of fight. The fads of the cafe were, that the Wight 
was failing under the convoy of the Thijbe^ on a voyage 
from Zcinte to London ; that in pafling the n^row 
channel between C phalonia and Ithaca^ the whole 
convoy was becalmed, and, whilft in this fituation, a 
privateer rowed out from the land by means of fweepft 
and made a capture of the Wight. On fignal bemg 
jnade, the Thijbs immediately put out her boats, which 

purfued 
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The purfued the privateer, and within an hour or two rc- 



WroHT. 



took the IVight^ and alfo made a capture of the Pri" 
No-v, 3orh, vateer, with the lofs of one man. 

On the pari of the captor j the King^s Advocate and 
Arnold. — There is no reafon to diftinguifh this cafe 
from other cafes of re-capture, on which falvagc is di- 
refted to be given by the Prize Ad. That the re- 
captor was the veffel, under whofe protedion the 
prize had been originally failing, will not vary the 
cafe, fo as to defeat the principle of law which ope- 
rates in ordinary cafes. It is true that fome latitude 
of difcrction feems to have been exercifed on this point, 
in certain cafes that have been formerly determined in 
this Court. In the William in 1 803 • no falvage was 
decreed ; but in other . cafes, in the Creigbtqn^ 29 
jfanuary 1780, and in the St. George^ 15th yuly 1785, 
falvage was given. And it is material to obferve, that 
the principle on which the Court proceeded in thefc 
cafes, where falvage was given^ appears to have re- 
ceived confirmation from the Court of Appeal, in 
the cafe of the Hinchinbrook^ 28th January 1786, 
in which falvage was at firft ref ufed in the Court of 
Admiralty; but that fentence was reverfed, andfal* 
vage was afterwards decreed by the Lords of Ap* 
peal. 

On the part^ of the Owners j Laurence and Robinfon. 
It is not to be denied that cafes may occur, in which 
convoying fhips will not be precluded from claiming 
falvage, on the re-capture of fhips originally under 
their proteSion ; but on the other hand it would be 
obvioufly unequitable, and attended with very inju- 

3 riou9 
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rious confequences, to hold out fuch a reward to every The 

WiCHT. 

ad of recapture, or rather of ajftjtance afforded againft 1— 

the common enemy in one identical conteft. The true ^So^' ' 
line of diftindtion feems to be, whether the original 
relation between the convoying fhip, and the veffel in 
queftion, had been interrupted and broken by repara- 
tion or not ? The cafe which has been principally re- 
lied on before the Lords, the Hinchinbrook^ perfeftly 
accords with this diftinftion, and affords no precedent 
for a claim of falvage under the circumftances of the 
prcfent cafe. That veffel had come to anchor on the 
outfide of the convoying veffel, with an intention of 
going farther in, but drifted to fea, and was captured 
the next day by a force fuperior to that of the con- 
voying fhip, and after that Jhif had maintained a 
combat, and had done all that was in her power for 
the proteftion of the veffel. Whether the capture was 
within fight of the convoying fhip, or not, was not 
diftindly afcertained, but the re-capture did not take 
place till the next 'day, and was in no manner conefted 
with the original meafurcs of defence. The relation of 
convoy had been entirely broken, and there could be no 
reafon why the convoying fhip, falling in with the veffel 
again after fhe had been completely in the hands of 
the enemy, fhould i^ot be entitled to falvage, as well 
as any other veffel that had originally borne no rela- 
tion to her. But what are the circumftances of thig 
cafe ? Here is a merchant fhip becalmed wiihin light of 
the veffel under whofe protcftion fhe is placed — ^The 
boat of a privateer takes advantage of the ca/m^ and 
makes a temporary feizure^ The affiflance which the 
convoying veffel would have been bound to give, in 
the way of preventing the capture, if flie herfclf could 

have 
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Tilt hare moved, could be given only by the means of her 
^'•"^" boats. If they did not arrive till the crew of the pri- 



N9 jo«h, vateer had gained a temporary pofleffion, that acci- 
''^ dental circumftance cannot be deemed fuf&cient to 
alter the nature of the afUftance given, nor make that 
a re-capture, which, in faft, could only be confidered 
as a continuation of the combaty on the part of fhipi 
aflbciated together for mutual fervice. — This rule 
of interpretation fcems to refult from the nature of 
aflbciation in common danger, and it becomes flill more 
reafonable and imperative, fmce a late A£t, 43d Geo. 
3d. c. 57, S ^^> has not left to merchant veffels any 
option on this matter, but lays an obligation upon 
them to put themfelves under the protedion of con- 
voy, and impofes upon them a tax for the afliftaoce 
which they are fuppofed to receive. Under fuch dr- 
cumftances they acquire a more complete right to 
all the protection which can pofCbly be^given, without 
encroaching on the general duties upon which the 
convoying fhip is employed. The words of that Aft 
point to fuch a cafe as the prefent, as being within 
the protection of the conyoying fhip, on the original 
Urms^ and without railing a cafe for remuneration, 
£nce it is there direded, ^^ that fhips under con* 
voy, if they are in danger of being taken poiTeffion of 
. by an enemy, fliall make fignals to the ihips of irar 
^nder wboji froteiiion thiy are failings &c.** 

Judgment. 

SirWiJIiamScoii. — ^This cafe comes before me uponfli 
aUedged aft of recapture performed by the Tbi/be^ wbd 
had a number of merchant veflels under her c(mvoy« 
One was captured by the enemy, and was afierK^rdi 

9 rctakea 
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retaken by the Thijhe ; and for that fervice the Thijbe th. 
now (lands before the Court, demanding the falvagc 



which is allowed to King's (hips on ordinary occafions ^•v 3oih, 
by the Prize Ad. The firft queftion that arifes is, *. ""^ 
Whether a convoying fliip may be entitled to falvage 
from fhips under her protection ? That quedion has, 
I think, been decided by the authority of the cafe of 
the Hincbinbra$kj which is binduig on ^e ; becaufe it 
was there laid down, that the relation which had fub* 
fifted between the convoying (hip, and thofe under her 
care, would not take the cafe out of the general pro- 
▼ifions of the Prize Aft. I confider that to have been 
the ancient doctrine of this Court ; and it was, I think,, 
recognized as fuch by the decifions of my PredeceflTor, 
becaufe he feemed to hold that the demand might ge- 
nerally be confidered as fairly within the operation of 
the A6t ; although he detet mined that, under the par- 
ticular circumftances of the cafe then before him, no 
falvage was due. He entered, I recoiled, pretty fiiUy 
into the circumflances of that cafe, and concluded, 
that there had been fome negleft on the part of the 
convoying (hip, which would defeat the right of the 
falvors. The Court of Appeal was of opinion that no 
fuch imputation was raifed againft the convoying (hip 
by the fads of the cafe ; and farther, that fuch a quef« 
tion, if it arofe in fad, was a matter to be difcuflfed in 
another form, and was not fit to be introduced in a 
civil caufe of this nature, to repel a demand to 
which the re-captor would be entitled, on the general 
principle of law. It would indeed, as it was then 
obferved, be attended with very great injufUce to the 
charader of naval o(ficers, if the propriety of their 
/condud on fuch occafions could be brought into d]f« 
cttffien iaoidcmally ia this nimtO'i and I advert to 

this 



310 CASES DETERMINED IN TH» 

The this confiderarion more particularly, becaufe I pcrceiv* 

^K/ f ^ U T 

, that an infinuation of improper conduft has alfo been 

i^9N. 50th, introduced into the prefent cafe. — But under the autho- 
' ^ rity of the Hinchinbr$ok^ I think myfclf warranted to 
confider it as a charge to which this Court will not 
attend, till othervvife eftabliihed. If a complaint was 
gravely preferred and fubftantiated elfewhere, on a 
proper reprefcntation to the Lords of the Admiralty, 
it might be competent to this Court to fay, that no 
claim to reward fliould be groimded on an aft, thus 
pronounced to be an aft of mifconduft by a tribunal 
properly qualified to decide upon it. But to admit 
fuch accufations in this form, would be attended with 
great injuftice to the naval office whofe charafter was 
implicated in the charge, and would be produftive of 
great inconvenience to the Court. If I was to admit 
the infinuation in any degree, I muft alfo receive cx- 
f:ulpatory evidence on the other fide, and that would 
be to let myfelf out to the praftice of trying a( criminal 
cafe throughout, which was fo juftly reprobated by.the 
Superior Court on the former occafion.' The oniy ma- 
terial queftion for me to confider then, is. Whether there 
was fuch a capture made by the enemy as would found 
a cafe oire-fc^iure.. Many cafes might be put of the effeft 
of immediate afts of re-capture, to fliew, that it is by no 
means neceflary that the poflcffion by the enemy (hould 
be long maintained, or at any particular diflance from 
the convoying Ihip. The queftion will always be, Whe- 
ther it was an effeftual poflcffion, and fuch as would 
fufpend the relatioij of the convoying fhip ; nof^ Whe- 
ther it is a complete and firm poflcffion, which, for fomc 
purpofcs, is, in contemplation of law, not held to be 
cfFecled, till the prize is carried infra prajidia ? The 
yule of infra prafidia^ however, is certainly not the 

meafurt 
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meafure to be applied to queftions of this kind : The TUt 
rery claufe of the Prize AGt alludes to cafes of fal- _ 



vage, in which no fuch complete pofleffion is fuppofed^ JV«'. 3oih, 
fince it fpeaks of vefTels being re-captured^ and per« ^^ 

mitted to continue on their original voyage. As 
little can it be contended that the veflel fhould have 
been out of fight, to found a cafe of re-capture ; it 
will be fuflicient, if there has been that complete and 
abfolute pofTeflion, which fupcrfedes the authority of 
the convoying (hip ; and fuch a poiTeffion muft have 
been maintained for fome time in the prefent inftance. 
Every aft-of poifeflion was exerdfed ; the mafter was 
taken out ; the veffel was completely manned with at 
many of the captor ^s crew, as were fuffident to over- 
power all reiiftance, and the veflel was taken in tow by 
the enemy. By thefe afts the former relation fubfift- 
, ing between this veffel and the convoying fhip was 
neceflarily fufpended. A fhip in pofleffion of the enemy 
can obey no fignal^ nor fupport its forfher duties and 
fubordination to the convoying (hip. There might (till 
remain an obligation on the part of the convoying fhip 
to attempt the re-capture, as far as it could be done con- 
fiftently with the fafety of the other veflcls under herpro- 
tefUon. Such t duty would refult from the injunfUons 
of the Prize AGtj which provides a reward for the fe« 
captor, when the fervice is effeded, and caimot there- 
fore be intended to preclude the demand of falvagCy 
though the fervice rendered to the individus^l by the 
re-captor, may be no more than a fenfe of public 
duty would otherwife require from him. The capture 
is, I think, proved to have been fufEdently completed } 
and unlefs I could go to the length of holding that 
there muft be a firm pofleffion, and a bringing in/ a 
VOl-t V. y frafidiJ^ 
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prafidiaj I muft pronounce this reflel to have been 
recovered from a fituation, which hat been decided to 
be fufficient to fupport the claim of falvage by the 
deciiion of the Superior Court. 



*^'^*'*'' THE JONGE BASTIAAN, Steyting. 

(Inflance Court.) 

Siivi|t in oif- ^His was a cafe of falvage on dereli£ly for the re- 
at whieb fb« coverv of a ihip which bad (truck upon a rock, 

irft entmd, not near Harwicbj had loft her rudder and beat in her 
cSImL*te dfc bottom, and, being deferted by her crew, was warped 
^uiohia, lie. ^gp |,y ^|jg YTdUam and Mary/mack^ with great danger 

and peril. After - (he had been fo brought off, and 
placed in fuch a iituation that the mafter was able to 
take away ibme bullion, which compofed part of the 
cargo, the velTel funk, from the damage which fhe had 
received, but was afterwards weighed up, and brought 
to Harwich by fix oiher /macks ^ with great and con^ 
tinned exertions through five weeks. The value of 
the property faved was (tated to be about 3,4001. 

' On the part cf the Salvors — ^it was reprefentcd to 
have been a fervice of very great merit, and it was 
prayed that the Court would think the falvors en- 
titled to a very Uberal remuneration. 

On this point J Arn$U^ for the Owners^ objeded— 
That the a&ion had been entered only for the amount 
of 800I. and that the Court could not grant a lalvage 
exceeding that fum. 

On 
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On the other ftde^ it was anfwered, that the adion The 

•was originally entered only on the part of the firft fal- tiaaw^** 

vofi, and that other falvors could not be concluded by — *— 

any amount that they might affix to their action ; but 1804. 
that the objection was untenable even as againft them, 

fince the owners would be equally anfwerable if no 
bail had been taken. 

Judgment. 

Sir William Scott. — ^Thc whole matter is before the 
Court, and I think the Court is by no means limited 
by any particular demand of the parties. This 
is a cafe of falvage of extraordinary merit, and of 
very long continuance. It was attended with very 
great danger, and was carried on in oppofition to 
the opinion of the mafter himfelf, who reprefented 
the recovery of the veflel to be totally impra£ti* 
caUe, and difcouraged the parties from perfevering in 
the attempt at the peril of their lives. It appears that 
the veflel was ftuck faft upon a rock, with her bottom 
beaten in, and her rudder loft, when the firfl falvors 
went to her afliftance, in a very heavy fea, and 
fucceeded in warping her off. She funk afterwards^ 
it is ttti^ ; but it is not on that account to be faid that 
the firft falvors had loft her again, or that they had aban- 
doned then: intereft in her. They did not flay by the 
reffel ; but it cannot be fuppofed that having rifqued fo 
much for her recovery, they mc;ant to defert her, 
whiift others were employed in their fight, in weigh- 
ing her up and in faving the cargo. If they took no 
part in thofe exertions, it could only be becaufc they 
perceived, that the perfons employed in that fervice 
would perform it as well without them. They had 

r% * be«i 
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TW been the immediate inftruments of laving her from her 
TiAAir. original danger, and of bringing^ her to the place. 



PmmUf lath, wbere thefe other parties were enabled to complete 
''^ her recovery. I am inclined to throw the falvage for 
die former, as well as the latter fervices, into hotch- 
pot, and to give all the perfons concerned equal (hares. 
The perfons employed are many, being the crews of 
fix or feven fmacks. I (hall dired them all to (hare 
alike, giving the owners and mafteis of the fmacks a 
double fhare, and one perfon, whofe leg was broken 
in the fervice, three fhares. 

On the part of the Owners Arnold then objeded— 
That the &lvage fhould be given only to the amount 
of the cargo fifhed up ; and that the bullion, which 
the xnafter had taken away with him, (hould not con* 
tribute. — ^But the Court over-ruled that objeftion, and 
pronounced for a falvage of two-thirds of the whole 
property. 
i7ih feb. i8o«. On a fubfequent day (a\ an application was made 

to the Court to reduce the rate of fiaJvage, as to cer- 
tain articles compofmg the claim of one proprietor, on 
a fuggeftion that the adual proceeds did not amount to 
fo much as the appraized eftimate. On the other fide 
it was contended, that the parties had taken the pro- 
perty at biuli and were concluded by that valuation ; 
that it was according to the amount of that bail that 
the falvors demand was to be fatisfied. 

The Court rejefted the Application, and direded 
the former decree to be carried into execution. 



THE 
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THE RICHMOND, Brattel. i)««.*.r 7th, 

THIS was a cafe of zn American veflel,feized in port by £•"'«'*•"*- 
order of the Governor of St. Helena^ and proceeded concealed on ^ 

m r A i • 1 deftination !• 

aeainft as prize to the KinR in hisOffice of Admiralty » iht ijie^ franei 

* <• /I • J XLir J n." — Shipandair- 

on the ground that (he was going under a lalle delti- go condeiwwd. 
nation to the I/le rf France, with articles of a contraband 
nature concealed on board, and with a view of felling 
the yeffel there, as a veffel well adapted for a fhip of 
war, and for the fervice of privateering. 

The cafe was argued much at length, as to the effed 
of the evidence on thefe points. 

Judgment, 
Sir William Scott. — This is a Ih'p which is claimed 
as an American veffel, by the mafter, defcribing him. 
fclf as part-owner, in conjunftion with another perfon, 
who is alfo a citizen of America. In an affidavit, 
which enters very minutely into the hiftory of the 
voyage, he dates, '^ that the veffel failed on a def- 
tination to St. Helena j from thence to Mozambique^ on 
the coaft of Africa^ with a defign of proceeding after- 
wards with a cargo of flaves to the Havannah^ where 
the fhip was to have been fold, having been originally 
purchafed there, though built in America*^ ITie af- 
fumed voyage, on this reprefentation, was for the pur- 
pofe of procuring flaves, a trade which, I am at li- 
berty to obferve, is ftrongly difcountenanced by the 
laws of America^ fince it was but very lately, that a 
Prodor appeared in the Court of Appeal, intimating 
an intention, on the part of the American Government^ 
to interpofe a claim for the proceeds of all cargoes of 

Y 3 flaves 
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fbnres that Ihould be decreed to be reftored to if m^- 

"^ rtftfJi fubjeds, at |ifopqiy engaged in a trade, which 

Tik, is ftridly prohibited by the laws of that Country, 

I may, I think, without impropriety, adrert to dut 

b& k> conveyed to the knowledge of the Court 

All die formal papers on board eKprefs a deftina- 
tion to the ^ of France ; but the mafber dates, ^ that 
there was no original intention of going to that port ; 
that as a clcaranre could not be ezprefled to Moxanh 
bique^ owing to the reftri&ion of the American izws as 
to fuch a trade, the f/Ie ofFranceyn^ put in as a con- 
venient place, on that account, and alfo for the pur- 
pofe of aTOfding the cruizers that are very numerous 
off Mozambique** In conformity lo this reprefenta- 
tion, there was an agreement on board, dating the 
voyage to be to St. Helena and MozamUque. There 
are aUb fome inftni&ions, purportbg to be drawn up 
at fca by the mafter, for the diredion of any perfon 
who might fucceed to the command, in cafe of any 
accident that mi^t happen to himfelf. Thefe txpreft 
the dettination to be to St. Helena^ and from thence 
to Mozambique ; and the mariner's contraft defcribes 
the voyage to have been to St. Hr/raa and other places 
in the ludian Seas. Thefe three papers hold outt 
defUnation to Mazamlnque ; but all the other pq>en 
on board defcribe the voyage to have been to the Ifle 
of France^ though, according to the mailer's draofition 
oo the a 9th interrogatory » there was no original inten- 
tion of going there. It does turn out, however, in>fad, 
that at the time of feizure, the veflel was adually gomg 
to the JJle of France^ and that (he was unmoored for the 
purpofe of proceeding on that deftlnatkm, having ob- 
tained a clearance for that place from the Grovemor ot 
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St. Hilena. At what time this intention was taken up v^ 

, , . . 1 r • • 1. Richmond, 

does not appear ; there is no notice taken of it m the .____ 
mafter^s affidavit, in which he had an opportunity of Decmbtr 7th, 
explaining all the changes that might have taken place ' ^ 
in his mind : There is no mention of it in the pro- 
vilional inflruftions, prepared during the voyage by the" 
mailer himfclf, though it certainly mud have occurred 
to him, that though he might expert to difpofe of his 
cargo at St. Helena^ it was ftill pofTible that he might be 
difappointed ; and it would have been but a natural pre- 
caution, that he (hould have provided for fuch an event. 
Connefting thefe circumftances together, that the ori- 
ginal clearance was to the IJle of France j that at the 
time of the feizure the fhip was aftually going thither, 
and that it is left in perfefl: obfcurity at what time that 
intention was taken up, it is difficult not to confider 
the IJle of France as the fojftble port of deftination of 
this vefTel according to the original intention — ^I fay, as 
the pojfiblc port^ at leaft, if not the principal^ and^^- 
folute port of deftination of the original voyage. It 
cannot be denied, undoubtedly, that an American 
Ihip might go to St. Helena^ and from thence to the 
yU of France^ or any other port of the enemy, pro- 
vided the cargo was of an innocent nature. If, on the 
contrary, the cargo was of a noxious charader, the 
circumftance of merely touching at an Englijh port, 
would not alter the nature of a voyage in itfelf illegal. 
It becomes, then, material to confider what was the 
nature of the cargo. It confifted partly of provifions, 
which are certainly innocent. But there were like- 
wife on board forty-two barrels of pitch and tar, which 
whatever might have been the value ef them in Ante- 
rica^ cannot be reprefented as an inconfiderable quan- 
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^ Ti»e ^ tnth rdfpeA to the market to which it was soinj?. 
«..._...• This quantity of pitch and tar is totally diflembled in 
J>^*'^nht all the papers, in die UIls of lading and manifeft ; and 
yet It b perfedly clear, that it corapofed a part of the 
cargo, lince it was fo defcribed, in the declaration made 
at 5"/. Helenaj for the purpofe of obtaining pemiiiiion 
to fell. What could have been the reafon of this con« 
ceaknent ? It muft hare been owing to the nature of 
the articles. If they had beeA merely (lores they might 
hare been difdofed ; but if they were confidered as part 
of the cargo* tbenj indeed, it is eafy to perceive a reafon 
for the concealment. In the firft place, it would be 
neceilary to conceal them from the American cuilom- 
houfe at the exportation, as prohibited articles going 
on a defUnation to a port of a Belligerent, contrary 
to the engagements of treaty fubfifUng between the 
United States and the Enemy of that Belligerent. 
It would be neceflary alfo to diflemble ix>th to Englijh 
and to French cruizers, fmce, whether going to an Eng* 
lijh or to a French port, they would be liable to feizure 
by the cruizers of either Country refpedively, who 
would have a right to confider fuch fupplies carried 
to an enemy as illegal by the law of nations, and 
by the particular (Upulations of treaty. It is aiked, 
what was to be done under fuch difficulties? The 
anfwer is plain and obvious ; — Carry as much as is 
neceflary for your own ufe, and no more, in violation 
of the obligations of your country, for any profped of 
advantage to yourfelf. It has been almoft admitted in 
argument, as indeed it could not be denied, that if 
I he veflel had been met by a Brttijb cruizer, on the 
former part of the voyage, (he would have been fubjed 
to condemnation ; fince the avowed deftination in the 
papers was to the Ifle of France^ ^th a quantity of 
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pitch and tar, being contraband articles, on board, and The 
concealed in all the papers relative to the cargo. If ""^'^°* 
flie had been met by a Britijh cruizer, it is impoilible Decembtr 71 h, 
to deny, that the (hip and whole cargo, belonging to ' ^^ 
the fame owner, would have been fubje6k to condem- 
nation, without admitting one word to be urged in the 
way of apology or defence. 

Under tbefe circumftances, the fhip comes to 5/. 
Helena^ on the 23d of July^ and the mafter almod im- 
mediately requelb permiffion to fell part of the cargo, or 
at lead fo much as might enable him to clear his decks. 
On this part of the cafe, I cannot help obferving, on the 
very (hort time which it feems to have taken to accom- 
plifli this objeft. On the 24th permiffion is given ; on 
the 29th the fale is all over, and the veflel is preparing 
to go away. «$*/. Helena^ I am aware, is a fmall place, 
and it might not take many days to afcertain the ftate of 
the market. But the cargo mud have been taken out, 
becaufe it appears that twelve barrels of tar, which lay 
at the bottom, were difpofedof; or if it is fuggeRed that 
tbofe twelve barrels mud have been on the deck, and no 
more, it will noc add much to the favourable appear- 
ance of this tranfadion. So early as the 29th of July 
it is manifed from the mader's own declaration, that 
the refolution was entertained of going to the Ifle of 
France^ though it does not appear exadly at what 
time the intention was fird formed, and it is denied 
to have made a part of the original plan. About this 
time, the converfation and condud of the mader be- 
gan to excite the attention of the Governor, and in a 
manner which does feem to call for fome obfervation 
from me. It appears, that the veflel was originally 
built for a fhip of war, and was eafily converdble to 
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The warlike purpofes ; and it is eftablifhed (a) in evidence, 
that the mafter converfed with fereral perfons on this 
Dtcemhtr 7ih, fubjeft, and difclofed an intention of felling her at the 
JJk rf France. The converiation which the mafter 
ii reported to have held, vras to this effed : ^ That 
he heard that he was fufpeded by the Governor, for 
having faid that he would fell hid (hip at the I/le of 
France^ that he fhould have no objedlion to repeat the 
fame to the Governor himfelf, for fuch fliips were 
much wanted, and he ihould fell her well for a priva- 
teer, and buy another upon advantageous terms**' He 
only obje^on that is made to this evidence is, that it 
comes from perfons examined in an irregular manner. 
In admitting fuch evidence to be read, the Court would 
certainly not hold itfelf bound by it, in the fame degree, 
as by evidence taken in the iifual and regular mode, 
but it would have been a great fatis&dtion to die 
Court, to have feen any difclaimer of the imputation 
on the part of the mafter. No notice is taken of it 
in his affidavit, or in the letter which he wrote to the i 
Governor } and though the GoyemoPs letter to him 
had ezprefsly charged him with this condu&, as the 
ground of his detention, no denial or contradiction is 
oppofed to it in the mafter's anfwer. Nothing ap- 
pears there but what is perfeAly confiftent widi Ids 
declaration, *' That he would repeat the fame thing to 



{a) The examinations taken at St. Hdena contained the depo« 
fitions of federal perfons of charadler and reputation in that jdact, 
as to the condufl and declarations of the mailer. — It was objedcd 
tgainft the evidence, that it was irregrularly taken, and from per* 
fons who were in no manner competent to be intiodnced as wit. 
nefies in a prize caufe in the firft inftance. But owing to the pe- 
culiar nature of the cafej the Court permitted the depofittoat to be 
read^ fubjeft to all obferratioD. 
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the Governor himfelf/* Now I cannot admit, that The 
fuch a convcrfation was proper to be repeated, or that '"*'''"^* 
it did not call for fome notice and reprehenfion from Derembtt ^\h^ 
the Governor. Here was an avowed intention of going ^ 
to fell a fhip to a belligerent ; which, in time of war, 
is at lead a very fufpicious ad— -and to do a great deal 
more, to fell a (hip which the neutral owner knew to 
be peculiarly adapted for purpofes of war, and with a 
declared ezpe£lation that it would be hoftily employed 
againfl: this country. It cannot furely, under any point 
of view, but be confidered as a very holtile aft, to be 
carrying a fupply of a mod powerful inftrument of 
mifchief, of contraband ready made up(/j), to the 
enemy for hodile ufe, and intended for that ufe by 
the feller, and with an avowed knowledge that it would 
be fo applied. It is not altogether improper to ob- 
ferve, alfo, on the manner in which this intention was 
declared ; fmce the malignant nature of fuch a pur* 
pofe was not a little increafed by the indecent levity 
with which the mafter exprefled himfelf, ^ that (he 
would be feen playing round the Eaft India Com* 
fanfs Jhips in the Bay rf Bengal next feaftm.** It is 
furely no breach of charity to impute the mod unfiu 
vourable intentions to fuch a condud ; and if traniac* 
adions are in themfelves of a queftionable nature, fuch 
declarations are quite fufficient to determine their 
true colour and complexion. There was alfo another 
ad of improper behaviour, in the communication which 
this mafter held with the French prifoners at St. Helena^ 
and in taking letters from them to be delivered at the 
yie of France. In his affidavit he lays that among the 

(a) In the cafe of the Bruiwij Rvthirfm-d^ Lord9» July 379 1804, 
a fliip» recentlj built for war, at not fit for commerae, and going to 
the Havamuik to be fold, was condemned ai contraband. See far- 
tlier note in the Appendix. 
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The papers were fome letters which he openly received in 
^'^'"^^"'' the company of an officer of a Britijh Eaji India fliip ; 
DtHw^^r 7ih, that they were delivered up on the ad of Augu/i^ and 
'^"^ rerumed to him with an aflurance from the Britljb 
officers that they were perfedly honourable ; and that 
he had received them knowing nothing of their con- 
tents/' They were addrcffed to perfons in the higheft 
official fituations at the IJle of France^ both civil and 
military, to whom communications of a political ten- 
dency were likely to be made ; and if any fuch aflur- 
ance was given to him, that there was nothing improper 
in taking fuch letters, I think it was rather improperly 
given, becaufe I cannot but conftder it to have been an 
zGi of great indifcretion in the perfon, who took thefe 
letters, under fuch circumftances as are here defcribed, 
without previous permiflion, and under a total igno- 
rance of their contents. The Governor's letter, I per- 
ceive, complains of this condud ; and I cannot but 
confider it to have been an aft of very officious and 
undue interference on the part of a neutral mafter. 

The fhip was feized by the order of the Governor 
on the id of Augu/t^ and from that time the hand of 
force was upon hen She was not reftored to the 
claimant, nor left at liberty to proceed on her voyage 
after that time. A negotiation, it feems, had originally 
commenced for the purchafe of fome of the pro- 
viHons by way of pre-emption; and on an under- 
Handing founded on the repeated reprefentation of 
the mailer, that there were not more than nine or 
ten barrels of tar on board, which the Governor con- 
fented to take. On proceeding to the execution of 
this agreement, the faft turned out to be, that there 
were twenty^nine barrels on board ; and the only an- 
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fwer or apology that is made for this excefs is, that The 
the mate had deceived the mafter, as to the quantity '^ ""'*"* ''°' 
before fold. Could this be the fad ? Here is a noxious Dtcemhr 7ih, 
article found on board ; and it is impofEble that the '^*^* 
mafter fhould not hare known how much he had on 
board when he left America. , He was indeed bound to 
know it, and cannot be heard to aver an ignorance 
of that fad ; fince there would be an end of the 
treaty, if a mafter could be allowed to fay, I am goiiig^ 
to a belligerent port, but I do not know what I curry ; 
and by that ignorance could be admitted to juflify 
the carrying of contraband. The excufe is equsdly in* 
admiflible, that he did not know how much remained 
unfold. If he was going to the IJIe of France^ he was 
bound alfo to know how much he had on board at 
that time ; otherwife a mafter would have nothing 
to do but to touch at an Englijb port, and under 
the cover of ignorance carry whatever he pleafed to 
the enemy. The very ftipulations of treaty eftop him 
from pleading ignorance in fuch a cafe. But it is faid, 
that he could have no fraudulent intention, becaufe, 
as he had entered into an agreement that the Gover* 
nor ftiould take the whole cargo, the fad would 
fpeedily appear that he had fo many barrels of pitch 
and tar on board. It may be afked, "Why then did the 
mate deceive him ? If it was a matter not to beacon* 
cealed, why was any deceit pradifed about it ? In the 
next place it is to be obferved, that he had reported 
the finaller quantity to the Governor, when he applied 
for a permiifion to clear out to the JJle of France ^ and 
having made this declaration he might think himfelf 
bdimd to adhere to it ; or he might hope that upon 
an agreement to take the whole cargo, the excefs of 
quantity would not be ngoroufly examined. The fad, 
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the cargo, the difcovery is made, that there were 
i>€€mUr 7th, twenty*nine barrels on board ; an immediate alarm ig 
''^ taken, the unlivery' is difcontinued, and the Govern 
nor informs the mafter that he cannot be permitted to 
proceed farther in the profecudon of his voyage to 
the Ifle of Fr^mce. At the fame dme a propoikl is made 
to purchafe the veflel ; but this oflfer afterwards went 
off on a difpute ' about the terms. 

Upon this colle&ion of fafis, three queftions arife : 
fir/iy Whether this quantity of pitch and tar could be 
lawfully carried to the 1/le of France ^ more efpedally 
connefted as it was with an intendon of felling the 
fliip herfelf alfo, for purpofes of war, in the enemy's 
port ! This queftion wiU depend in fome meafure 
upon another. Whether the quantity could be con- 
iidered as intended for the ihip's ufe, and <mly as 
flores ? Now I cannot but think that it was more than 
can fairly be confidered as ftores ? Perfons are not, 
under the pretence of a voyage round the world, to 
carry as much as they pleafe of articles of this noxious 
nature, and then fell them at different ports, where they 
may immediately become convertible to purpofes of 
war. The term Jloresj is to be liberally interpreted } 
but ftill it muft be fo underftood, as to be capable 
•f fomething like a definidve conftrudion. Twelve 
barrels had been before difpofed of at St. Helens as 
part of the cargo, and therefore it is quite impoflible 
to fuppofe that the whole quantity was originally in- 
tended asjiores. When it is conneded with the aft of 
concealment of the quantity on board, the mference 
becomes more ftrong, ' that the remainder was like* 
wife intended for the purpofe of fale at iht I/le rf 
France. It may be aiked, what aperibn waa to do in 
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this fituatton, meaning to z& fiu'rly, and being difap- ''^ 
pointed of felling the whole quantity at St. Helena ? .^-_^_«. 
The anfwer is obvious. He ought to have declared the ^"'['^ '''*' 
quantity, and to have requefted pemu/Iion to fell or 
depofit for fale fach part as exceeded the proportion 
of (lores upon the ifland. Such a precaution will ap« 
pear ftill more reafonable, when we are told that the 
original value of the whole quantity was not more than 
ten or fifteen pounds. The inconvenience, or lofs of 
felling a part to diiad vantage there, would have been 
very trifling ; and with this fmall facrifice to the obli- 
gations of the treaty, he might have gone on with fe- 
curity, and without incurring any of the imputations 
which have been fince charged upon him. Inftead of 
purfuing this prudent conduft, the mailer is induced 
to mifreprefent the quantity throughout, whatever be 
the caufe of that mifreprefentation ; and, I think, it 
mufl have been fo mifreprefented^ for the purpofe of 
obtaining a clearance to the IJle of France^ which ii 
could not be fuppofed that the Governor would have 
granted, if the whole quantity had been difclofed. 
Having once fo reported, the mafter was under the ne- 
ceflity of adhering to his firll account, until the a£hial 
difciofure, and then it was to be faid in explanation, 
that it mufl be taken to be as a miflake, and that it 
could not be otherwife. 

The fecond queftion which arifes from this ftatement 
of fads is. Whether the feizure was made at a time 
when the intention of going to the I^e ofFrancew^s fufS*- 
ciently carried into execudon? If there was any ori- 
ginal defjgn of going to the 1/Ie of France^ it is clear that 
the mailer had already completed part of thevoyage; and 
that the veflel was aftually unmoored in further profecu- 
tion of it when the- feiasure was made. The original pa- 
pers 
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The pers all exprefs a deftination to the^ of France^ and the 
rtcnmond. fa£l afterwards turns out to be a^eeable to that rcprc- 



Dtttmh^r 7th, fentation. The coincidence at lead is very ftriking, and 
'*^ affords ftrong grounds to prefume that the original dcfti^ 
nation was abfolutely to the Ifle of France. But fuppofing 
that it was only of a ihifting nature, and that it was 
merely eventxiaL That in law would be quite fuffident; 
and that at lead mufl be taken to have been the defign 
of the parties. The Governor fuppofed it to have been 
more, and that the veiTel came into St. Helena only to 
clear decks, and facilitate her courfe. It is, how- 
ever, not neceflary to enquire whether this fufpicion 
of the Governor was well founded, or not ; becaufe 
if the intenticm was no more than this, ^' I vdll go and 
fell pitch and tar at St. Helena^ if I can, and if I can- 
not, i will go on with ihem to the IJle of France^ and 
fell them there," that is an unlawful purpofe ; and 
every (lep taken in the profecution of fuch a defign is 
an unlawful ad. The interpofition of an Englifb port 
would not make it innocent. Part of the projeded 
fcheme had already been executed \ a clearance had 
been obtained, and the veflel was adually unmoored, 
and in profecution of the latter part of the purpofe, 
when the hand of the Governor was laid upon her. 
The remaining queftion is. Whether the illegal aft, 
which I am of opinion did fufiiciently ezift at the time 
of feizure, has been defeated, or in any degree al- 
tered, by any thing which has palTcd fmce betweea 
the Governor and the claimant ? On this point it 
might befuiBcient to obferve, that the Governor had 
no authority for any fuch purpofe ; becaufe if the King 
was entitled to any intereft by virtue of this feizure, 
if his right was once veiled, no a£b of this Gentleman, 
in the capacity of an officer oiihtEaJl India Company's 

fettlcment 



HIGH COURT OF ADMIRALTY. n 



fettlemenf at St. Helena^ could difpoflefs the King and ^ The 
defeat his title to confifcation which had already accru- ^ 
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cd. It may be farther obferved alfo on the faft, that the Decemt^tr ; 
treaty between the Governor and the Mafter proceeded 
on afuppofitionthat every thing relative to the cargo was 
fairly tranfaded, and that the quantity of pitch and tar 
was not more than feven or eight barrels, as reprefented 
in the mafler*s declaration. Grounds of difiatisfadion 
might exilt as to the fhip, and as to the condud of the 
mafter at the iiland, but no fufpicion had arifen as to the 
cargo, till the unlivery difcovered this concealed qujui- 
tity of pitch and tar. Upon this difclofure the Gover- 
nor informed the mafter that he could not be permitted 
to go on. He direded the ihip and cargo to be feized, 
and immediately proceeded to take the examinations ; 
and, under the particular circumftances of the ,caf<^ 
he aded, in my opinion, wifely, and warrantably in 
fo doing. What the mafter means by laying, ** that 
he applied to the Governor to know why his Ihip was 
feized, but that he could get no anfwer,'' I am at 
a lofs to conceive, when this very charge was con- 
tained in the Governor's letter, and there appears 
to have been no denial on the part of the mafter. A 
farther negociation commeiiced refpeding the pur- 
chafe of the ftiip, with a lenity on the part of the Go- 
vernor, which is rather to be deemed exceflive ; be- 
caufe payment for the reft of the cargo and for the 
(hip would Le money thrown away, if the pitch and 
lar were contraband ; inafmuch as the carrying of con- 
traband fo concealed would work the forfeiture of the 
ihip and cargo belonging to the fame owners. The 
negociation however goes off; and the ftiip is fent to 
this country for legal adjudicatipo, and Upon the legal 
roL.y^ z refuk 
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RicHMOK^ rcfult of the whole drcumftance, takentogcther, thecaie 
is now to be decided, llie Governor may have feized 



^'^'tui ^'^' ^^^ releafed, and agreed to purchafe, and have feized 
again, mil/e modis^ without afieding the real merits of 
thd cafe. If, therefore, the Governor's conduft had 
been ever fo in confident, and had flowed from the 
moft ignorant and eapricious tyranny, it would be a 
a confideration to which I am not at liberty to advert, 
in deciding the previous queftion. Whether the claim- 
ant's property is liable to condemnation ? But, if 1 was 
to take upon me to pronounce upon the a&ions of the 
Governor, I fhould fay, that 1 fee nothing in his condud 
but an extreme lenit}', which has produced the only em- 
barraflments under which the Cafe labours ; fince, ex- 
clufive of thefe embarraffments, it is a moft fimple quef- 
tion. In my opinion thefe embarraffments are not fuch 
as fubftantially interfere with the real merits of the cafe* 
Thofe merits confi ft in thefe circuui fiances, that this pitch 
and tar was going with an original deftination, either 
fofitive or eventual^ to the IJle of France ; that the part 
owner and mafter profeffed, and had commenced, his 
intention of going thither, diflfcmbling the quantity of 
thefe articles which he had on board ; that he had aUb 
profeffed an intention of felling his fhip there, exprefsly 
for the purpofe of being ufed as a French privateer againft 
the commerce of this country ; and that nothing but 
the iiiterpofition of Britijh authority obftrufted the 
complete execution of this hoftile purpofe. Under 
this vi«w of the cafe, I am of opinion that the pro* 
perty is fubjeft to condemnation. If I am wrong in 
my decifion, I am happy to think, that from the na- 
ture of the proceedings in this cafe, the parties will ^ 
have the benefit of two remedies :«i-*They may either 
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refort to the Court of Appeal, as in ordinary cafes, if 
I have put too rigorous an interpretation upon the 
evidence before me j or, as condemnation will pafs to 
the Crown, the property having been taken in port, 
they may apply immediately to the liberality of the 
Crown, which is in the habit of granting indulgence 
in many cafes, to mitigate the effedl of that fentence 
of condemnation, which the Arid rule of law irna- 
voidably cdmpels me to pronounce. 



339 



The 
Richmond. 

Drctmtff ftikf 
xSo^ 



THE DRIE GEBROEDERS, Vand.yk. 

'T'HW was a cafe of joint capture, on the demand 
of His Majefty's cutter the Swifty to fliare in a 
prize captured i8th June 1801, by the boat of the 
Fly privateer, in the road of Aldemcyy in fight of the 
Swifts whilft the privateer and the cutter were both at 
anchor y and becalmed. 

On the part of the aflital captor y Arnold and Dau-^ 
beny contended — That the putter could not maintain 
a right to (hare in this capture, fince there was not that 
animus capiendi^vfhich is neceffary t o con (litute an intereft 
in prize; ftill lefs had (he the power of giving afHitance, 
as the (hip herfelf was becalmed, and the commander. 
Lieutenant: Mounfey^ had takto the boat on (bore for 
the purpofe of purcha(ing Provifions; the prize 
fiading the flood to make \^herc (he lay, about eight 

z % o'clock 
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J^int Cjprure. 
Plea of coil- 
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ance on behalf 
of a King't 
Ship, fuflained 
on the fa£V of 
being in iighr^ 
though aranchor^ 
under tiie cir* 
cumftances of 
the cafe. 
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The o'clock in the morning had got under way (a), and 
had been purfuing a courfe diredtly from the Swift 



DERt. 



" about an hour before the boat of the Fly could put 

1804. ' off, which was not till nine o'clock, when the flood 
began to make where fhe lay. The prize would have 
cfFeftcd her cfcape, before the Swift could have been 
in a fituation to render any aflidance. There was 
therefore no ad done nor any intention manifefted, 
by which the common foundation of conftrudive aflift- 
ance, the profped of intimidation, or ailiftance, could 
be faid to be held out to the different parties, fo as 
to entitle the cutter to maintain an intereft in the 
capture. 

On the part of the Swift ^ the King^s Advocate and 
Swabey. — It is admitted that the cutter was in fight at 
the time of capture, but undoubtedly the prefumption 
arifing from that circiimflance may be repelled, as it 
has been frequently held, by a contrary courfe, and 
by other circumftances of a pofitive nature ; inafmuch 
as a£bs of a pofitive nature may fairly be taken as a 
declaration of an intention not to partake or meddle 
in the feizure. But no fuch inference can arife from 
the mere circumllance of being at anchor, more efpe- 
cially in a cafe like the prefent, when both the veffcls 
were in the fame fituation, and were waiting for a 
wind to enable them to make the ca[iture. In fuch a 
fituation the animus capietidi muft be prefumed, and 
the movement of the prize, if it were admitted, 

(ii) This fad VN'as denied on the other fide, but it was ad^ 
mitted that the prize was endeavouring to move a littlt farther 
from the rocks, when fhe was fcized. 

would 
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would not vary the cafe fo as to defeat the confe- Tj»e 
quences anfuig from fuch an intention, it is laid, ders. 
that the lieutenant had gone on fhore, and by that a& Dec. i nh, 
might be fuppofed to have abandoned all defign of ' "^ 
feizing. But taken it in^conjundUon with the moral 
certainty that exilled of the prize not being able to 
efcape the Swift j when the tide fet in, it was merely 
an intermediate a&, fcarcely to be confidered as a 
poftponement of the feizure, much lefs as an aban- 
donment of the defign. The purpofe of abandon- 
ment is alfo contended to be inferred ftill more (Irongiy 
from the commander of the Swift continuing on fliore 
till after the tide had turned again. In lo doing, it is 
faid, he waved the opportunity of reaching the veflel, 
if in fad he had ever entertained the intention of 
fending the boat on board at high water. But it 
mud be recollefted, alfo, that the boat of the Fly^ 
which lay nearer, had gone to the priz6 in the mean 
time, and that this movement had been perceived by 
the officer on fhore. That circumilance would re- 
move the neceiliiy of proceeding to make an adual 
feizure, though it could not affed his right, as a con- 
ftrudive captor, to all the benefits ufually attending 
the being in fight at the time of feizure. 

Judgement. 
Sir William Scott. — In this cafe it is certain that the 
privateer was the adual captor, and alfo a meritorious 
captor, as the objed was not effeded without conA- ' 
deiable exertion. It is equally certain, that the King's 
(hip was in fight at the time. On behalf of a King's 
ihip, this circumftance alone is generally held fufUcient 
to found a claim of joint-capture, and to raife a legal 

2^ 3 pre* 
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DkiiOmioe- prcfumption of the animus perfequendi^ {a) which 

°' ^'' is not fo readily attributed to private (hips of wjir. 

Dtc. 12th, They go out principally on fpcculations of intereil, and 

are not called upon to exert thofe prompt hoflilities 

21f/^op.269. on every occafion, to which King's ihips are in duty 

bound by the nature of their fervice. As to King's 
(hips, however, it is undoubtedly true, that the prefump- 
tion may be repelled by contrary circumftances, tend- 
ing to (hew that there was either no knowledge of the 
capture that was going on, or no intention to partake 
in it — in faft, that there was no aftive or con(lru£Uve 
ailiflance. In one cafe, the Lords of Appeal decided, 
that the aft of fleering a contrary courfe would have 
the effeft of repelling the force of any inference raifed 
on the mere prefumption of law ; and other cafes 
might be put, Ihort of that, which would, I conceive, 
have the fame effeft ; as, if a King's fhip was lying in 
harbour, utterly ignorant of the occurrence, with her 
men difperfed and fails unfet. In the prefent cafe, for 
inflance, if no one had been left on board, cognifant of 
what was going on, it might have been a cif cumflance 
that would have juftified the application of the fame rule. 
But the fafts upon which this claim is founded are very 
different. Here was a man of \yar going towards Gueriu 
fey^ as was the privateer alfo in the fame courfe ; they 
both came to an anchor, being becalmed, but both enter- 
taining the intention of profecuting their voyage when 
a breeze fhould fpring up. The Commander of the 
King's cutter went on fhore, but it is proved, that 
before he went he gave orders, ** that ibe veffel in 
fight might be watched^ tlmt at a proper time Jhejhauld 
be boarded J and a Jignaljhould be made to him^ \f fi^ 
Jliould weigh anchor.^* It is evident, therefore, that the 

prize 
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prize had been anobjeft of atrention to the King's fhip; q^,, oVBtot- 
and, the mafter adds, that he kept a watch upon her, ^^^ 
and kept his fails hoifted to be in readinefs, *^ if a ""^^^^TT* 
rejijiance had been made to the boat which was per^ '^ 
eeivedyto go off to her from the privateer^ or if there 
had been any attempt to efcape.^^ If there is any truth 
in this evidence, it is impoflible to contend that there 
was no intention to purfue. The chief circumftancc 

cm which any reliance has been placed is, that th« 
commanding ofEcer,Lieutenant Af^zz/j/^jf, went on (hore, 
as he fays, to reconnoitre the prize, and to perform 
other fervices. But, confidering that fuch directions 
were left, and that the ftate of the winds infured al-* 
mod a moral certainty of affording afliftajice when it 
fhould be required^ 1 think much ftrefs is not to be 
laid on that faft. The privateer did not put herfclf . 
in motion, but fent her boat with eight men ; and it 
is to be obferved, that there were feven men on board 
the prize, who might probably have refifted, if it had 
not been deemed hopelefs from a view of the afliflance 
which was to be expefted from the cutter. The 
fubfequent condud of the party, alfo, is not immate. 
rial, as fhcwing what was the intention of the Swift. (a) 
As foon as the wind and tide ferved, both (hips got 

under 

{a) An objc6^ion had been taken to the evidence of the mate 
•f the Smnfif examined under a releafe, on the ground that 
be fUQ confefled that he expcded to (hare in the prize. His 
words were ** that the deponent knows that he has by the faid 
releafe divefteJ himielf of all legal claim to any part of the faid 
captures but that be expeds, fliould the faid IV, Mounfey fucceed 
in this caufe» that he will be liberal, and fuffer the deponent to 
receive his (hare of the (aid capture.'' It was anfwcred, that this 
pbjeAioa we9t pnly to the credit, and not to tlie competency of 

*♦ tl^e 
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in»e under weigh to proceed to Guemfej^ and on the 

Diftf. very firft meeting Lieutenant Mounfey took meafures 
P^^ jjjjj to affert his claim. It is not neceflary that the eye 

1804. of the Captain of the King's fl)ip, who was oH 
ihore, fliould be on the veflel at the precife moment 
of feizure, though, according to fome parts of the 

evidence, even that drcumftance was not wanting t 
It is fuffident that thofe on board were left with pro* 
per directions, and that they exerdfed a general atten- 
tion on the objeCt, with a view to the capture, when 
a proper opportunity ihould offer. On the fads of 
' this cafe, I am of opinion that there are no circum- 
(tances fhewn, which can have the effed of oufting 
the claim of the King's ihip, founded on the general 
prcfumptions of law, and, therefore, I (ball pronounce 
for the intereft of the Swift to (hare in this capture. 

the witnefsy and that it had been fo held in feveral cafes both is 
this Court and the Court of Appeal. OiyeSion t^ver-nded. So 
in the cafe of the San Jofcy 5th Feb. i8o6.«^But note the diilinc- 
tion. In the cafe of the ^mi/iry yiUeneuve^ tifi Feh<, i%o6* The 
King's Advocate objeAed to the evidence of one witnefs, that in 
his anfwer to the fixth interrogatory, he had acknowledged, ** that . 
lie cannot fay that he is not intcrefled, ina(much as he conceivei 
lie will be entitled to {hare, if his vcflel was pronounced a joint 
captor, though he had figned a releafe.*' On the other Jide^ Lau- 
rence contended, That as he was clearly not interefted, the effcd 
of his impreffion was no more an objection in this cafe, than in 
thofe in which the expectation depended only, on the bounty of 
the parties. But the Gourt rejeded the evidence, obferving, " I 
have always underftood the didindlion in thefe Courts to be, that 
if the witncfs fays only that he experts to (hare from the bounty 
of the captors, he is not difquallfied or rendered ineompeientf what- 
ever may be the dedudlion of credit to wliich he is expofed.<^ 
But if he thinks himfelf entitled in law, he a6ts under an impref- 
fion of intereflf which renders him incompeUnt, however erroneous 
that opinion may be. 

Inftance 
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IiuRance Court ^'Tgo'** 

THE THAMES^ Drummond. 

npHis was a cafe of coUiiion, on afuit brought by ciferfCoiK. 

the late mailer and owner of the coble, or iifhing- aad Coftt. 
fmack, the John and Mary^ againft the owner of the 
Thumes floop. 

The AQi of Court alledged that about ten o'clock 
in the morning of the nth of Oilober 1803, the £dd 
coble was off the port of Great Tarmoutby fleering 
about North North £a(l, hauled clofe to the wind, 
for die purpofe of getting the land on board, with a 
frefh breeze from the North Weft by North, at which 
time the floop (the Thames) was failing to the fouth- 
ward with the wind free, and drove againft the faid 
coble, and ftruck the fame with fuch violence on her 
ftarboard bow, that the faid coble foon afterwards 
funk, and was totally loft, with all her fifliing nets 
and three lafts of herrings, ftores, &c. and that the 
lofs of the faid coble was folely ^ occafioned by the 
mifcondud of the crew of the faid floop (a). The 

different 



(a) On the part of the Thames $ the circumftances of the acci- 
<lcnt were ftated in the following jnanntr : That the (aid veflel, 
the Thames f Drummond Mailer, failed on the 9th of Offo&er 1 8039 
from Dundee^ hound to London, with a cargo of various goods, 
and tliat during the faid voyage^ to wit, on the i ith of the faid 
month, ahout ten o'clock A. M. the foid (hip being then betweem 
pafnefs and Orfordnefs^ with all her &ilf &t that would ftand, 

Willi 
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The diflferent reprefentations of the parties were fupported 
— by affidavits. As it was a queflion depending very 



^rr^'s:"'' ^^^^ 



with a frefli breeze of wind from the North Weft, fleering Weft 
by Wefty the faid Francis Drummpnd being desirous of learning 
if there were any French pnyateers on the coaft, refoWed to (peak 
a fifliing-cobley whidi he perceived at about three miles diftance, on 
his weather bow, (landing to the northward, and for that purpofe 
dire£led the man at the helm of the Thamet to haul her dofe to the 
windy which was done accordingly* That Relet tHepktm^ the mate 
foon after waived his hand to the coble, to fpcak her ; that at fuch 
tiney and until the accident hereafter mentioned happenedy there 
weix but two men on the coble's deck ; that thereupon the asaa 
who was fteering the coble, inftead of gradually bearing down and 
nearbg the Tbanuct as he might and ought to have done» put his 
helm hard a weather, in order, as it appeared, to go athwart hawi% 
and to leeward of the Thamej^ than failing clofe by the wind. 
That the laid Francis Drmmmond^ conceiving that the coble could 
fcarcely clear the Thawut in that dire^on, ordered the man who 
was fteering the Thames to put the helm hard a lee, in order to 
throw her into the wind, and thereby to avoid the coble, which 
was inunediately done, and the coble thereby pafled dear of the 
Thamts to leewnrd. It was farther alledged, that if the £ud coble 
had continued her then courfe, fhe could not have come on board 
of^ or received any injury from the Thames^ but that 'mhHepafing 
the Thames^ as aforefaid, the man who was fteering the coble 
quitted the helm, without any reafon for fo doing, and ran for* 
wards ; that the fteering of the coble being thus deferted, fhe 
came up in the wind, and having great way through the water 
(he ran under the lee and larboard bow of the Thames^ and ftruck 
her own ftarboard bow againft the larboard bow of the Thames^ 
and ftruck the latter wi.h fuch violence, that fhe ftove in her own 
ftarboard bow. It was farther alledged, that during the whole 
period of the aforefaid tranfa^ions the wind was North Weft, 
and not North Weft and by North, and that if the faid coble had 
been kept in the courfe fhe was fteering, when firft obferved by 
the Thamesf fhe would have paffed clear of the Thames to wind* 
ward ; and that afterwards when the faid coble altered her courfe, 
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much upon technical (kiU and experience in naviga- tik 
don, at the application of the parties, the afiiftance of 



a Trinity Mafter was requefted. ^""'i'sJ^*'^ 

On this day. Captain Huddart attended in compU* 
aaee with the requeft of the Court, and the cafe was 
argued upon the evidence of the fads reUed on in the 
different affidavits. Captain Huddart being then de* 
fired by the Court to ftate the impreffion which the 
evidence hsid made upon him, obferved, ^' That it did 
9{^ar to hjfn, thaiC the reprefentation giten on the 
part of the Thames was not ftated in a feaman-like 
manner ; that the Thames was defcribed to be failing 
to the South, with a wind from the North Weft by 
North, whilft the coble Was coming in a contrary di- 
re£kion ; that it was aflerted, on the part of the Thames 
that (he wanted to obtain information of the coble» 
and to take in fome herrings from her, but that 
(he did not a& in a feaman-IIke manner for that 
purpofe ; that in attempting this objed it did not 
appear that the Thames ever altered a fail, though it 
• was not to be expeded that the information could be 
fiipplied, and the herrings thrown on board, without 
any notice being given to the coble of what it wa^ 
that was wanted; that in his opinion the Thames 
fhould have been put about, by which means all the 

with a view to pafs the Thamei to leeward, (he would have done fo 
by the Thames putting her hehn a lee, as (he did^ and avoided th* 
accident that happened, if the roan who was fteering her had not, 
as aforelaid, deferted the helm* That the Thames was navigated 
in a proper and feaman-like manner, and that the aforefaid acci- 
dent arofe entirely from the unfkilfulnefs, mifmanagement, and 
negligence, of the matter of the laid coble, or of the man who 
was fteering. 

danger 
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The danger would have been avoided ; that it appeared to 

— him that the lofs had been occafioned by the bold 

liis! ' mancEuvrc of attempting to run the Tbaniet all at 
once along*nde the cobles which did not appear to 
have ever altered her courfe ; that the particular man« 
ner in which the blow was ftated to have been re- 
ceived on the (larboard bow of the coble, from the 
larboard bow of the Thames ^ could npt have happen- 
ed whilft the veflel was pafling,- unlefs owing to the 
improper courfe and dire^on in which the Thames 
was fleered. That, upon tiie whole, it appeared to 
him that the accident was owing to the unfeamanp 
like manner in which the Thames was ns^vigated. 

Judgment. 

Sir William Scott. — ^The Court is very much obliged 
to Captain Huddart for thefe obfervations. They are 
fuch as perfedly concur with the opinion which the 
Court itfelf would have formed on a more fuperfidal 
vifew of the fubje£l. It was to be expeded^ from a 
Gentleman of nautical experience that he would be 
able to form a judgement on more ci ideal grounds, 
and that expedation has not been difappointed. 
Under thefe obfervations it remains only for the Court 
to pronounce, That the coble was run down aad 
funk by the mifcondud of the Thames^ and that the 
lofs which has been fo occafioned, mud be repaired. 
—Cods given. 
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STELLA DEL NORTE, Costa. ^•f. ^f i«<h. 

Jam, 299 ilo5. 

npHis was a cafe on the admifiion of an allegation coojuna Ezpe- 
of joint capture, on the part of the fleet under cuim ©rjoint 
the command of Lord Keiihy claiming to fhare in Jl'^riw^'dt* 
certain veflels taken by fhips detached from that tachcd from the 

, ' * ^ -. capturing fqu»- 

fquadron to a£b m concert 'with the Aufirian forces dron, alleged 
on the coaft of Genoaj for the purpofe of driving the f^daf Mture 
French forces out of that Country. The fhip in quef- v[cJ!**anrthe 
tion and feveral other veflels were captured by his ^7n"h^**J^I 
Majefty's fliips the Phaeton^ Mutine^ and Camelim^ *zl^^!dK]ith 
coafting along fliore, in co-operation with the Aufirian f»tjuftMned. 
forces, after the Aufhiam had driven away the garrifon 
from a battery, under the proteftion of which thefe 
veflels had been lying. 

On the part of the claimants^ It was contended. 
That this cafe was diftinguiflied from ordinary cafes 
of captures made by detached (hips out of fight of 
the fquadron, by the circumitance of the aflbciated 
fervice on which the veflTels were employed, and by 
the agreement between Lord Keith and the com-' 
mander of the Aufirian forces, ^* that alt booty made 
on that expedition fhould be divided equally between 
the Britijb and the Atiftrian forces.^' 

On the other fide. It was denied that there was 
any thing in the nature of the fervice to raife a dif- 
tindioa between this cafe and other captures by a 

detached 
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The detached force. — That it was too much to attribute 

KoKTi. fuch an effect to the vague terms of the agreement 

' N0O. 6, iso4,' alluded to ; more efpeciaUy as that inftrument wa^ 

7^ •*» ''^5' not before the Court. The general argument being 

comprized in the obfervations occurring in the judges 

VMx^ it it deemed unneceilary to infert it in detail 

in a cafe of this defcription. 

Judgment. 
Sir William Scoti.-^Tlm quedion arifes on a cap- 
ture which is ftated in the allegation to have been 
made in a conjund expedition^ but certainly in an ex- 
pedition, very much difUnguifted from thofe which 
are ufually fo denominated^ and differing in two dr- 
cumftances from the cafes of conjund expedition, 
which are defcribed in the Prize Ad. The firft of 
thefe drcumftances is, that it was a conjund expedi^ 
tion between his Majefty's fea forces, and an Allied 
Army, which is alone fuflicient to take it out of the 
operation of the Prize Ad, which muft be fuppofed 
to regard only fuch expeditions, as are undertaken by 
his Majefty's land and fea forces. A fecond material 
circumftance is, that the provifions of the Prize Ad 
point particularly to expeditions, againd fome fortrefs 
at land, which is acceilible by land on one fide, and 

by fea on the other, againd which, botb defcriptions 
of force are capable of concurring in one identical 
operation. This is a cafe totally different ; inafmuch 
as it is a capture entirely naval, for which, as a cafe 
of conjund operation^ the Prize Ad does not pro- 
vide any rule, and for which I am not aware that any 
authority can be deiived from precedents that have 

occurred 
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occurred in the pradice of this Court. As far as the The 
particulars of the cafe may be taken to be diftindly ^norte!'^ 
Hated in the allegation, it is a conjund expedition of \y^. ^ iM 
a much wder range ; it is the cafe of an army fweep- >«• *v» loos- 
ing the fhore, and of a fleet failing along the coaft, 
not prefling on any particular point, but both going 
on progreflively, with a view of affording mutual 
afliftance againft a whole Country. It is therefore 
materially different from ordinary cafes in this parti- 
cular circumftance, that it is 'not eafy to conceive 
objefts of booty or prize, as to which there could be 
any privity or co-operation between them. Suppofe 
the cafe of a RuJ/ian army landed in France^ and fup- 
ported, as far as it was capable of receiving afliftance, 
by an Englijh fleet upon the coaft ? Though a general 
purpofe of concert and afliftance might fubfift between 
them, there would be many a£ts and many lituations; 
in which there could be no poffibility of co-operation. 
If the army moved ever fo little into the interior with 
a view of concentrating its force, or of taking a 
more advantageous pofition, any booty taken in fuch a 
courfe would be a capture, towards which fcarce^^ 
any privity, or communication of endeavour, could 
fubfift between the two forces, in comparifon with 
other cafes of co operation,, pointing to one particular 
and identical objeft. So on the other fide, whilft the 
army was ever fo little retired, a capture made by the 
fleet of any fliips appearing on the coaft, muft be an aft 
in which the army could have very Uttle participation. 
I mention thefe inftancts for the purpofe of fliewing 
that the prefent cafe, in its fiiU extent, is rather of a 
novel naturei and not fitliiDg within the rules of con- 
junct 
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st.l?a%.l i™^ expeditions, as they are ordinarily appUed in rliis 

NoRTi. Court. It would at leaft require fome confider- 

Nw. s, 1S049 ation, therefore, before the Court could venture to 

5. jgj^,.j^g jjQ^ f^ ^jjg provifions of the Prize Ad arc 

to be applied, in all points, and without rcferve, to 
govern fuch a cafe. It is rather a cafe to be fettled 
by compa£t between the parties; — in which it 
would be extremely defirable that unanimity fhould 
be fecured, and all caufe of dilTeniion effedually re- 
moved by previous underflanding and agreement; 
fince I am not aware of any principle of law, or of 
any authority from pra£tice, by which the interefts of 
the feveral parties have been hitherto afcertained 
Thefe are fome confiderations which arife on the ge- 
neral view of the cafe, and I advert to them for the 
purpofe of intimating how necefiary it would be for 
the Court, when it is got on fuch new ground, to 
have the fads of the cafe eftablifhed with all pof&ble 
precifion, in order that it may be enabled to fee more 
diftindly what that ground is. It does not appear to 
me that the fads are fufEcieiitly defcribed in this alle- 
gation. No mention Is made of the agreement, on 
which the whole caufe depends, till the eighth ard- 
cle, and merely in terms of reference as to a pad 
tranfadion :— " That it had been agreed by General 
Melasy and Lord Keiiby by correfpondence, that all 
booty fhould be divided between them.'' At what 
time this correfpondence pafTed, or what were the 
exad terms of the agreement, we are not informed. 
It is certainly very defirable that the agreement itfelf 
fhould be produced, that the Court may be enabled 
to put its own legal conftrucuon upon it. It is only 

ilafed 
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Rated generally, " that there had been fuch an agrees stiuI^^ 
ment," and in thefe large terms — " thqt the whole k^ate. 
booty Jh§uld be divided*^ In fuch an expeditioa as Not* 6, i$^ 
this was, entirely out of the view or contemplation of •^''*' *^' '*'*^ 
the AS of Parliament, the Commanders in Chief of 
the feveral parts of the combined forces may, I think,, 
be fuppofed with great propriety to be inverted with 
fuflicient authority to make fuch an agreement^ as a 
neccffafy meafure for preferving the harmony of the 
expedition ; and if that agreement was confirmed by 
their refpeftive Governments^ it is that which this 
Court would cunfider as competent to bind all tha 
parts of that force. It would be neceflary, however^ 
before any advantage could be derived from the ftipu- 
lations of that agreement, that the agreement itfelf 
fliould be very diftinftly before the Court. 

The allegation dates, " that tbejhips took pojfejfion^ 
&c.** That the army was in any way inftru mental in 
this ad does not appear, though fomething of that kind 
has been thrown out in argument. The allegation goes 
on to Rate what I conceive was meant to be a ground 
of law on which the other parts of this Jleet would be 
entitled — fmce this is not a proceeding on the part of 
the army — *' That they were under the command of 
Lord Keith.'* Certainly that alone would -not b^ 
fufficient, that they were under the fame command^ if 
employed on feparate fervices. It is Rated alfo, " that 
they were employed in the blockade of Genoa^ and in co* 
operating with the Auflrian ffrces under the command 
of General Melas^ ' Now, on the whole of this defcrip- 
tion, I think it would be going farther than the autho- 
rity of any cafe yet determined would warrant, to hold, 
that all thefe points of co-operation are to be combined ' 
in fuch an unity of purpofe, as to entitle all the parts of 

VOJL. T. A A that 
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. Tiw ti^t force to (bare in each other's booty. One part 

Still A 5il 

Vo&Ti. was employed in the blockade of Genoa^ a fecond de- 
vkm. 6, ito4f tachment was employed upon the coaft on one fide of 
yw.t9»i&05. C^;,fltf, and another on the other fide. To fay that aU 
diefe fervices are to be combined in one general co« 
Operation, would be to eftabliih a principle of unity in 
conjund operations, of a very large fcsde, and far be- 
yond what the Court is warranted to do by the authority 
of any cafe that has yet been determined. It is &id, 
^^ that the Au/trimn forces were inftrumental in driving 
away the garrifon fix)m the forts by which the fliips had 
been proteded, and that the capture could not have 
been made by the Englijh fhips alone, without the 
operation of the Aujlrian army/' Thai \ think 
would not be decifive to fupport an intereft. In the 
cafe of a Ruffian army, which I hare already fuggefted^ 
the movements of the army, though without reference 
to that effe£^, might tend eventually to the fuccefs of an 
attack of flups on the coafts, though the movements 
iKrerc taken only for the accommodation of their owa 
plans ; yet^ on fuch a remote and accidental afliftance, 
it would, I think, be difEcult to conftrud a claim of 
joint intercft, on the principle of co-ogeration and 
conjunft expedition. 

There are two ways in which this cafe may b^ 
confidered,— •firft, whhout any reference to the 
At^rian army; and fecondly, with reference to 
that connedion, and the eflFed of thdr co-operation* 
If the cafe is confidered independent of any con« 
ne£tion with the army, tsA only tmder the ordi* 
nary grounds of capture at fea, it appears to me 
that the fieet at large could npt ;eftabli(h a right to 
Aare, though Lord KeHb^ t perceive, feems to have 
a ^liferent imprcffion. On the i7/i6rr fup- 
6 pufitioiiy 
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pofition, that the event was materially conneSed with Th« 
the operation of the Aujirian forces, the effeft of that noiti. 
circumftance muft depend almoft entirely on the terms a^.6, i8o4» 
of the agreement ; and I have already obferved, that ^^' **' ^•®^* 
the article pleading the agreement, is not very difiinU 
or fpecific in the defcription of it. As it ftands at 
prefcnt, it ftates that ** the whole bo$ty Jhould bi dU 
wded*^ The word bwtj^ is in itfelf rather an equi- 
vocal term, and in its obvious meaning applies more 
properly to capture at land, and to the capitulation 
of towns ; without fome context, to qualify its gene* 
ral fenfe, it would not, I think, be taken in its ordi* 
nary meaning to point to captures at fea, though 
Lord KeHb^ very honourably towards the Aujirian 
army, feems to put that interpretation upon it. Ano- 
ther ezpreflion is, •* that all articles which came int$ 
ibeir hands Jhould be divided.*^ That again, is not z 
very predfe phrafe ; and it is always to be remem- 
bered that the Aujirian forces do not feem to have put 
that condruftion upon it, iince they are not before the 
Court in any manner aflerting a claim on their owjei 
behalf, as arifing out of this agreement. They are filent 
on the fubjed ; and by their filence, they muft be con- 
fidered as difclaiming anyintereft in the captures, and tt 
admitting that they did not underftalid the contrad to 
apply to captures of this nature. In argument, indeed. 
It has been attempted to account for their n$n appear^ 
ance\ but that is the fuggeftion of Cotixifel only, 
whilft on the other hand there is the fa& itfelf, that 
they do not appear to put forward any claims on their 
own behalf. This non-appearance muft, I think^. 
be taken as a waver or difclaimer of any fuch inter- 
^; I muft obferve, alfo, that it is not fliewn in what 

AAa manner 
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Sriil^Dit "^^Ji^r ^hc agreement was aQed upon in other re- 
^°"' fpefts : Whether in faft it was adhered to, or rr- 

Nov, 6, is^ nounced by the priucipal parties thcmfelves ? Suppofc 
a contra6t between two perfons, A. and B ! If it was 
renounced on the part of B. I do not fee that it would 
be competent to other particular perfons under A. that 
189 in the prefent inftance, under Lord Keitb^ to fet up 
the inftrument, and demand to.have a different principle 
of diflribution applied towards ibem^ and with refer- 
ence only to other fubordinate parties under it, than 
what would have prevailed, if no agreement had been 
entered into between the principals, or had been can- 
celled or become extin£k, or had been formally re- 
nounced. What the refult might be of a demand on 
the part of the Auftrian army, it will be unneceflary 
in the prefent inftance to confider, becaufe there is 
no intimation of a claim on their behalf. They are 
filent; and this filence mull be taken as a virtual 
renunciation of every demand on their part. That 
being the cafe, I am of opinion that it is not com* 
petent to thefe edier perfons, compoiing the fleet 
•under Lord Keiih^ to fet up the agreement, or 
the efied: that might attend it, if diredly brought for- 
ward and fubilantiated, on behalf of the original 
parties themfelves» I am difpofed, therefore, to rejeft 
the allegation, a^ infuflicienc in point of law to fup- 
port the intereft claimed under it^-^^Expcnccs allowed 
bj confcnt. 



itm. 
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DIE nRE DAMER, Gibsb. F.i tnh, 

1805. 

THIS was a cafe of a claim of cofts and damaiires, ?*«»«« ^y '^*»»; 
^ ' ful negligence of 

on account of injury fuftained by ftriking on a tbe pri*c maacr, 
rock oflF Falmouth, owing to the wilful negleft of the *^"^*** 
prizc-mafter in refufing to receive advice or take a pilot 
on board. The proteft of the neutral mafter ftated a 
cafe of great violence on the part of the prize-raaftery 
who was reprefented to have been in almoft a con- 
tinued ftate of intoxication, and to have been guilty 
of great cruelty and mifbchaviour to the crew of the 
captured veffel. Farther time had been repeatedly 
given to the owners to defend themfelves againil this 
charge. No affidavits being now produced 

On the part of the. claimant^ Laurence and Robin/on 
ftated the damage which had been fuftained, and 
the ill treatment of the crew, and prayed, that the 
Court would mark this cafe by decree of pecuniary 
compenfation againft the owners in the fame manner 
as was done in the cafe of the Puriffima Concept' supra,p. 33. - 
tion. (a) 

Judgment, 



{a) The Editor takes this opportunity of introducing the fe« 
quel of thit cafe : On the 9th of jfprii 18059 it came on a^^n, on 
the report of the Regiftrar and Merchants, ftating the amount of 
the embezzlement which had taken place, 5c c On the part of 
the Britj/b Merchant who had acled as Agent in claiming the 
property, it was prayed that the Court would confirxo the Rono't^ 

A A 3 notwith* 
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»r»FfRE JCDCMEKT, 

^^^ j^ 5/r William Scoit. — I am under the ncccffity of 

'«05* holding this charge to have been fufficiently proved 

by the oath of the neutral mafter, unanfwered as it is 



notifithflanding the Sfani/h proprirtort were now become enemies^ 
and had no longer a ferjona fiandl before the Court : That it 
would dircA the fum reported to be brought into the Regiftry, and 
alfo the Costs, for the purpofe of being paid to the Brist/h Mer^ 
chanif as an indemnification for the expencet incurred by him vd 
profecuting the claim* Tbi Klng*s Advocate ftated fome circum<- 

ilances in mitigation, on the part of the captors. Ccuri* — This 

was a cafe of great mifcondudl in the prix-ateer, who made the. 
feizure in time of peace > and afterwards delayed for a confider- 
able time to bring the cafe to adjudication. When it was 
brought on, reftitution was refifted on grounds which the 
Court couid not but coafider as wholly untenable. At the 
time of the former decree, the charge of embezzlement was 
referred to the Regiftnur and lAerchants, and the queftion of 
cods wa« refenred. Tlie Regiftnur and M rchants now report 
that there is a deficiency. To the former decree 1 look back with* 
out any difiatisfadtion, confidering it to be nothing more than 
what was due to the parties, aud to ttie honour of the country. 
I am, therefore, difpofed to carry that decree into tfkBt to the 
utmoft extent, unkfs I am obftru£led by any principle of law that 
ihould prevent me from making any decree in favour of perf^ns^ 
who now ^and in the i;ondition of alien enemies* But I think I 
can perceive a mode in which I (hall avoid all dunger of violating 
any principle gf law^ and in which J may cx^e€t to be fupported 
by the authority of Goventment 1 (hail dire^ the money to b« 
brou^lit into the Regiflry to be at the difpofal of bis Majefty | 
and I appn^hend it wi!l not be difficult to obtain a licence to en* 
able the claiiT.ants to take it out, as a reparation for the injury 
which the C >urt has already pronounced them to have reccivcdt 
I fhall direct the fum reported as deficient^ aiid alfg the ^ofts, to b^ 
brought into Court. 

by 
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by any evidence oflFered on the part of the owners of i>" ^■** 

the privateer, fince the caufe firft came on in Septette U^ 

ber 1803. "^^^ damage was aflually fuftained is in- \%%i. 
deed admitted by the negociation which the agents of 
the ownrrs are dated to have been at one time difpo&d « 
to enter into, for the reparation of the injury which 
the veflTel had received. It muft^ therefore, be pro- 
nouiiced to be a cafe of cods and damages, and be 
referred to the Regiftrar and merchants to report the 
amount. But the Court will not ftop here : f >wners 
arc farther anfwerable for the proper conduft of the 
perions to whofe care tliey entruft the condu£t of their 
privateer. They ought not to put their veflfel into the 
hands of a perfon capable of being guihy of fuch 
outra^^eous behaviour^ as is imputed to the prize- 
mafler m this inftance, and is not contradided. The 
proted was communicated to the owners in an early 
dr^ge of the caufe, and ir was their duty immediaxly 
to have ufed all means to exculpate themfe^ves an4 
their crew (a). Since this has not been done, I muft 
admii the charge as proved ; and I think 1 deal out 
very fcanty juftice, by condemning them in the fum 
of out hundred guineas, to be divided amongft the 
crew of the neutral veflfel, which coniifted of ten per^ 
fons As to the diflribudon of that fum, I fhall di- 
re£b twenty guineas to be );iven to the mafter, fifteen 
to the boy who was jianicularly the objeA of ill 
ufage, and the remainder to be divided equally aoKMig 



(«) It wit faid in excufe that the prize-mafter and other per* 
Ions on whofe affidavits alone they could ground any dcfencei had 
|cen abfent erer fince oa a Toyagt to the tf%fl Infiti. 

A A 4 the 
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rii ri«E the reft of the crew. It is ftated, that the privateer 

i which made this capture has been fince loft. If 

iJo'j. ' t^^t had not been the cafe, I fhould certamly have 
dlre£ted meafures to be taken for the forfeiture of her 
letter of marque. 



A.wj!i4tfc, THE SACRA FAMILIA, Gusap. 

1805. 

Decree of re- 'TpHis was a qucflioii arifing on an application made 
"°ytrV7the* on behalf of a /./Yrr/tfc/ privateer, being the 

ffft'l'iL^crn^N aftual captor, to have the prize removed to Liwrpoot 
wirhitanding the fj.Qjj^ Phmoutb. vfhtvt flie had been brought by a 

oppolnion of an ^ -^ ' , . 

aiTc.icd joint King*s fliip, who had difpofleffed the privateer, under 
cap or, ^j^^ pretence of being a joint-captor. A decree had 

been obtained to that eftcft on a former day, but a 
motion v:zs now made on the part of his Majefty's 
ihip the UraniCj the aflerted joint-captor (a), praying 
that the Court would not permit the commiffion to 
ilTue. 

On iljf pari of the joinUcapiar^^ the King^s AdvccatCx 
.—-The capture was made foon after the declaration of 
hoftilities againft Spain : The privateer, who was the 
actual captor, had not a letter of marque on board 
Againft Spain. The JJranie being in fight at the 
time, and coming up, took poffeflion of the priz^ 
under an erroneous impreffion, which feems to have 
been very generally entertained by the navy, and which 



(^?) nth June i8o6.-i^This caufe came on, to be beard <vp 
the claim of his Majeftt's fhip Uranicy to (hare as joint captori 
OR the pica of hilnir 'mjighii when the claio^ was eflablifhefl- 

l9 
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is ftated to have arifcn from a mifapprehenfion of the The 

,. . • \ T Sacra Fami« 

law to that effcft, circulated m a late pubhcation (^). It lh 
does not appear that the mafter of the privateer in any jvfjrci ^h, 
manner oppofed the meafures which were purfued on *^"'*' 
the part of the joint-captor, or that he expreffed any in- 
tention or wifh to have the prize fent to Liverpool. To 
remove her to that port would be rather for the con- 
venience of the owners, than for the benefit of the 
joint-intereft, in which the King's fliip, though only a 
joint-captor, will partake to a much greater extent 
than the privateer. Under thefc circumftances, and 
after an allegation of joint capture has been afferted, it 
is hoped that the Court will not fanflion a meafure 
which will take the prize entirely out of the view of 
the King's fhip, or if it is thought neceflary to remove 
her at all, that the Court will direft the pri^e to be 
brought to London* 

On the other Jide^ Laurence ftated — That the coift- 
HiiiTion bad been already granted; and fubmitted, 
with reference to the circumftances of the cafe, that 
fufficicnt caufe W2^s not fliewn why that decree fliould 
be fupcrfeded. 



{a) " If the State be at war with different States, it is neccf. 
fary that there (hould be either one commiflion including all, or 
fcparate commifiiont againdeach ; otherwife, if a captain, hgvipg ^ 
commiflion only againfl the French^ fliould £idl in with and capture 
a Spaniard^ fuch capture could not be condemned in the Admiralty 
at lawful prize, hut mgbt be taken away by fucb man of war at 
Jbotdd Jirjt fall in witb bim.'* — Spirit of Marine Law, by John 
Maxwell, of the Honourable Society of the Inner Temple, and 

late of tbe Royal I^avy. This citation is introduced, folely for 

the purpofe of correcting the erroneous intimation of the laft clavfc, 
Vf the obfenr^tiont made upon it in the Judgment ; infra, p. 362. 

JVDQM^NTt 
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The 
Sacra Kami- JuDOlilBNT. 



tlA. 



Mmf€k i^, Sir W. ScM.^-^The queftxon before me is. Whether 

'^^* I (hall carry into effpd: the decree which has already 
pafledy or whether fuffident caufe is (hewn to ftop the 

commKEon which has been granted ? It api>ears that 
the prize was a Spanl/b veflei of coaiiderable value^ 
taken by a Liverpool privateer, nor having on board a 
letter of marque againil Spain ; but the mafter muft 
be prefumed to have fuppofed that his owners woa!d 
be aftive in thdr own intcrefts, and that they would 
ufe immediate exertions to arm themfclves witL a 
commiflion againft S^^ostu He made the capture ez- 
prefsly on the ground of Spanijb hodiliiies, and had 
in his poflfeflion the Gazette containing intelligence 
of that occurrence, and (hewed it to the mailer of the 
Spanijb veffel. The King's (hip came up after the 
capture, and dirpo(refled him. I am not difpcfed to 
lisiy any thing vindidive on this p. int, as the error 
feems to have been jtry general in the navy, and to 
have been derived from fome publication, which the 
Gentlemen of that profeflion have been in the habit 
of confideiing as legal authority. Ihe fa£l however 
is, that the King's (hip did difpofTefs the privateer, aid 
brought the prize to Plymouth^ where, on bciter advice 
being obtained, the puiTtfiicn was, it is laid, imme* 
diately given up. Proceedings were ccmaioiced 
here on the part of the pryateer, no appearance 
being then given for other parties. A commiffion of 
removal was prayed, and was not then oppofed: Under 
fuch drcumdances it was hot neceffiuy for the kdual 
captor to do more than ftate his wi(h that tae priare 
might be removed to Liverpool \ the conuaifiion pafl"* 
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ed, as of courfe, under the ufual provifiont. That tiw 
the parties (hould wifh the prize to be carried to their lia. 
own port was very natural ; and as long as it was not M^trcA 141^ ' 
an improper market^ which Liverpool can icarcely Im; ^^^ 
dated to be, there feemed to be no ground of objec* 
tion on the part of the Court. Had the s^plication 
been for a removal to a market levidently difadvan^ 
tageous, as for inftance, to Greenock^ or any other 
fuch port, where the convenience of the a£lual cap- 
tor would have been confulted in oppofition to the 
general inter ejij the cafe would have ftood on very 
different grounds. An oppofition is now given on thi^ 
part of the joint captor, praying that the pri:{e may 
not be removed to Liverpool^ but that it may be 
brought to London. To fell at Plymouth is out of the 
queflion; that port cannot be fuppofed to afford z, 
very beneficial market. It feems indeed to be entirely 
out of the intention of either of the parties that the 
prize fhould remain there ; but they are not agreed as 
to the place to which {he fliall be removed. Now, in 
fuch a cafe, I have always underftood that the actual 
captor is potior jure. Can it be faid that, when he ik 
defirous of fending the prize to a port not improper, 
and more commodious for the convenience of the 
owners, a mere conftrudive captor (hould be at li-« 
berty to defeat that wilh, by fuggefting a market, 
which may by poflibility be in fome refpedb a little 
more advantageous. To allow fuch a power to the 
conjirudive captor would' be going farther than I ever 
remember to have been done« If the port to which 
the prize was intended to be removed^ had been a port 
iinfuitable in itfelf» or one in which any danger of 

embez* 
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SAcurpAMxl embezzlement could be apprehended, I have already 
^^^' faid that it might afford grounds for an oppofition of 
Mmtca i4ih, this kind. In the prefent cafe, the only qucftion 
xvhich could be made is, Whther the privateer cx- 
preffed any intention of fending the prize to Liverpool 
in the firft inftance, or whether it might not have been 
brought to Plymotdh with the perfect concurrence of 
all parties, and whether the adual captor (hall be 
called upon to (hew an original intention of going to 
Liverpool? Becaufe, if no fuch wifli was entertain^ at 
the time of capture, and the intention of carrying 
her to Liverpool was only lately taken up, in depar. 
ture from the original plan, it might perhaps juftify 
a joint captor to oppofe fuch a removal. But on this 
point I think it mud be prefumed* from the fituation 
of the parties and the circumftances of the cafe, that 
fuch an intention was in faft entertained on the part 
of the aftual cj^tor j or if any doubt can be fuppofed 
to exift on that head, it is again repelled by the ne- 
gleft of the joint-captor in not appearing to make 
any objeftion to the original application. — I am of 
opmion that the objeflion, coming as it does at this 
late period, is not fufficient to induce the Court to 
fuperfede the commiflion which has already been de- 
creed, and I have no hefitation in direfting the former 
decree to b^ carried into effe^. 



THE 
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THE MARIA, Jackson. iv//. iSrb, 

1805. 

'TThis was a cafe of an A?nerican fhip which had Continuoui 

come from the Havannah to New PravidencCj colonial trade of 
with a cargo of colonial produce, and was proceeding, Reviewer Vor- 
when taken, with a confiderable part of that cargo on partoVr^proofo. 
board, to the port of Amjierdam. . ^'^f/llf ^/°^^** 



On the fart vf the captor ^ the Kin^s Advocate and 
Laurence adverted to the general principle of law that 
had been applied to this clafs of cafes ; and to the ne« 
ceffity of adhering to it, in proportion as the adUvity 
employed in this courfe of trade on the part of mer- 
chants in Americay and the interefts which the ene- 
my (a) had derived in encouraging fuch a trade, be- 
came 



Riptuiivi^ 



■•■i^ 



(«) The intereft which the Enemy fometimet confefs themfelvet 
to derive from the affiflance of foreign merchants, protecting by 
fraadulent devices the commerce between the mother country and 
their colonies, may be eftimated by the following extrads from let- 
ters found amongft the papers of the Orton^ JJth March 18069 and 
written by perfens at Amfierdam to their correfpondents at the Cape 
#/* Good Hope, — ^< How much it grieves us not to have it in our 
power to execute the accumulated orders of all our friends, owing 
to the vexatious fttuation of the times. — The only channel we had, 
to wit, through Co{>enbagen^ which we could avail ourfelves of laft 
year, we are now aUb debarred from, owing to a ftridlintsrdidion of 
the Dam/h Government not to load any other goods than thofe 
viiictk are houaJideDanyb property, which hcu prevented our friends 
4U well as all other houfes of repute to he offervlce to us therein a^ 
formerly. We are not ignorant that there are expeditions made to 
your rtmote quarter of the globe, and flill farther from other neutral 
places, but we do not confider ourfelves juftified, without fpecial 
authority firom our emplo jers, to riik thdr property ig dui ouuuier. 

In 
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Tw pAmc every day more manifcft.— On the fafts it t^as 
**^**^ contended, that the courfe of the tranfa£tion afforded 
i#K. i«tb, fufficicnt grounds to eftabliOi the original intention. 
The veflel had come ftbm the Havannab to the port 
o£ America on the 31ft May^ and proceeded again, 
after fomc necefiary repairs, on the loth July^ with 
much the larger (b) part of the fiime cargo on board 
to the country of the enemy ; that the ill^afity of the 
trade attached upon the veflel alfo, as well as upon 
thecargo} that it had been fo held in the cafe of the 
J^ffhc^Ome. 

On the fan §f tie Claimant^ Swabey and Adam 
contended— -That there were drcumftances that pointt^ 
ed to a fererance of intention between the prefent 

In the firft inftancc coofidermg tke enormout chtrges, but pnod- 
jtaOy becaufe we are not fnfficiently convinced of the iolidity and 
property of the partiet concerned* Toe linne leafons ptei eul na nott 
participating in expedition! hjjImerkaH (hips; expcrienoe haa taq^ 
us that thefe are often marred before their departure from hence, and 
thoit upon whofe honour we might confide, hefitate i9 etigage m nn^ 
inuizmjf ittier/rom a too ripdfrwi^ ofcot^eunecf orfromfi^^kdi' 
refied sw/rwr.**-— In the fame coOeAxon of papers is to be found 
aMb the following eatraft of a letter retmkte to trmnfltifrntaai m 
Jlnmiuh dated Amjkritm^ %i/Sx Av^tf iSo5t from Meflrs. TrufM 
^and Co. to Mr. G. E. Ovirkct, at the Cafe of Good Hope : ** Several 
neutrals hzve been carried into England^ and the cargoes condemn- 
ed on the flighteft fufpidony noinvkkfiandmg the eargoee bad heett 
iranjhifped in America^ a»d bad paid the mward and outward dutj^ 
tvhieh might be the meatu rf^xfofing our Indian and Cafe friends to 
great Loffes** 

In a late popular publication in America^ under the fignatnre of 
fhocion^ the amount of colonial produce, re-exported by means 
•f drawb^icks from Ameriea to Europe^ as afcertained by official 
reports for the lafl year, is dated to have been 28 milliooft of dol- 
lars ; being in proportion of 28 to 75, {y\t. feventy-Jhie ndlSont rf 
dollars^ % the amount of the whole impotrti of the country, accord* 
ing to the fame official returns* 

Toyage 
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Toya^c and the voyage from the Havannab : that fame nie 
coflFee, which hk J cumpofed part of the former cargo, ^*'^ 
had been left in America, whilft other parts of the Sey iSci^ 
prefent cargo were taken on freight, and were not ** 

expofed to th-i objeftion of having been brought from 
the colony of the enemy ; that as to fuch parts, the 
(hip could not in any manner be faid to have been en- 
gaged in an ille^l voyage ; that it did not indeed 
follow that there mud necefiarily be a unity of pur^- 
pofe as to the voyage of the fliip, even if the owner 
ihould be held to have formed fuch an original inten- 
tion, as to the cargo ; fince inftances frequently occur* 
red in which the defign as to the car^o was carried 
into execution by means of tranfliipment, even between 
veflels of the fame owner. In the ca'es which had 
occurred lately, there were particular drcumfiances 
which led to a conclufion as to the unity of each par- 
iictUar voyage; but the prefent cafe does not afford any 
concluiive evidence as to the cargo, and much lefs as to 
the (hip ; it was one therefore which the Co^rt would 
think fit to be referred for fiuther informatioa. 

Judgment. 

Sir William S^of/;— This queftion arifes as to a rcttSA 
which h .d gone to the Havannab^ and from thence to 
New Providence J where (he was refitted, and took on 
board part or the fame cargo, Vtith other goods be^ 
longing to the fame owuer, and fome other articles 
on freight, and was at the^me of capture proceeding 
to Amjlcr: am On thde ftifts two queftions have been 
ma :1c— Firft. W-ieiher the goods fo j«oing are not liable ' 

to condemnation ? and fecondly, VV hethcr the (hip, as 
concerned m the ikuie illegal txant^^ign^ is not fubjed 
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The to the fame penalty. It is certainly true that a colU 
tinued voyage from the colony of the enemy to the 



^^W^***' Mother Country, or to any other ports but thole of 
the Country to which the veflel belongs, will fubjeQ 
the cargo to confifcation ; and the only point which 
the Court has to decide is, whether the voyage in 
queilion is to be confidered as a continued voyage or 
not. It is a queftion in its nature fubjed to very 
confiderable difficulties in particular cafes ; and one« 
on which the Coui't mud exercife its judgment with 
great caution on the fpecial circumftances which com^ 
pofe the fubftance of each cafe^ and with great cara 
not to attribute more weight to any particular hO, 
that what it juftly demands. In the cafe of the 
£Jixy OrnCj which was decided by the Court of 
Appeal, the principle of law, by which fuch cafes arc 
to be decided, was diftiaftly affirmed. It certainly is 
aot a novel principle ; and I cannot but exprefs my fur- 
prize, that it fhould be reprefented in any place, as I 
underftand it has been, that the principle is new» On 
the contrary, it is an inherent and fettled principle in 
all cafes in which the fame queftion can have come 
under difcuffion, that the mere touching at any port 
without importing the cargo - into the comnlon ftock 
of the country, will not alter the nature of the voyage^ 
which continues the fame in all refpeds, and muft be 
confidered ^s a voyage to the country, to which the 
veffel is adually going for the purpofe of delivering 
her cargo at the ultimate port. TTie EJfeXj Ome^ 
was in fa£b the iirft cafe which called for the direfi 
decifion of the Superior Court ; but the fame do&rine 
would have been held in any other cafe, if fuch a cafe 
iiad occurred at an earlidr period; and cafes bai 

9 occurred 
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occurred before, very fufficient to convey a full ad- The 
monition upon the fubjeft. As the EJfex^ however, ^^'"^* 
happened to be the leading cafe on this fubjeft, it may Stft iSth, 
not be improper that I fhould ftate what I conceive to **^^' 
be the fubftance of it. It was the cafe of an American 
veffel which had gone from America to Lifborij where 
finding the market bad (he went on to Barcelona^ 
and there took on board a cargo of Spanijh produce 
for the Havanna/jj under the direction of the agent 
in Europe^ " that (he (hould go to the Havannahj 
firft touching at Salem^ in America^ where the owner (a) 
refilled, who adopted the plan, andfent the veffel on.** 
It appeared clearly to the Court, that it was the in- 
tention, originating in the mind of an authorized 
agent, afling under full powers, that the veffel (hould 
•goto the llavannah^ and that this purpofe was adopted 
by the owner; that it was in reality a continued 
voyage from Spain to the Havannab ; that as to the 
intention, all doubt was done away by the adoption 
on the part of the owner, wlio had the veffel in his 
own port, and was fully implicated in the engage- 
ment of fending her on, according to the projeftcd 
voyage. That was the fundamental cafe— a cafe of 
a trade from the Mother Country to the Colony, with 
full knowledge of the circumftances, and a didindt 
adoption of the purpofe on the part of the owner. 
Other cafes have occurred fince in this Court, which . 
have been determined on their own particular circum- 
ftances ; as, indeed, all cafes of this kind mud be 
entertained on their own evidence, which may be (lighter 



{a) The claim was given by the Mafter for the &ip and cargo^ 
at the property of William OnUf of Solan, 

VOL. V. B B or 
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Th. caTe. It is fometbinr alfo, that the goods are not the 
«,.._M whole of the former cargo ; fince the inference of origi- 
Sift i8fb, lyj ii^ention is not fo ftrong as to goods which compofe 
a part only» though a large part of a mifcellaneous 
cargo^ picked up in different places, and belonging to 
different proprietors. On thefe grounds it does appear 
to me that the prefent cafe is fubftantially diftinguifhed 
from other cafes, determined by the Lords of Appeal, 
or in this Court, and that it has not the fame proof to 
be colleded from circumfliances, on which a judicial 
mind is bound to acquiefce. There is room to let in 
the fuppofition that there might be an intention of 
felling in America^ and that in confequence of the 
iisulure of that profped only, the defign wa^ taken up 
of fending on thefe goods to the European market. 
Without abandoning the principle, or being in the 
lead difpofed to let it out to a degree of laxity, which 
may endanger the (lability and confiftency of the 
general rule, I think that the claimant may in this 
cafe be admitted to prove the averment bi an intention 
of felling in America^ which is not fliewn to be incre^ 
' dible, or inconfident with any circumflance which is 
at prefent in evidence btfore me. As to the other 
parts of the cargo, on which no queftion is raifed, they 
muft be reftored. The queftion as to the fliip will 
(land over to wait tlte judgment, which the Court may 
ultimately form on the real intention of the owner as 
to the cargo. 

On the 22 J of April 1 8o6, This caufe came on again 
upon farther proof; when it was admitted on the 
part of the captor, that the proofs were fufficieat, and 
the Court decreed rcftitution. 
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THE ANNA, La Port*. Jhe 



Anna. 



6th,i5th,Jktotli 

'T'his was the cafe of a (hip under American colours, ^**' »*^5» 
with a cargo of loecwood, and about i ^,000 dollars ci*ira of tem- 

1. J 1. J r U O /L • ! AT n tory,eft.bUIh«d. 

on board, bound irom the Spanijh main to New Ur- Rcftimtion.irith 

leansy and captured by the Minerva privateer near the ^ageT 

mouth of the River MiJUKftppi. A claim was given 

under the direction of the American AmbafTador for 

the (hip and cargo, ^' as taken within the territory of 

the United States, at the diftance of a mile and a half 

from the weftern fhore of the principal entrance of ^' '• 

the MiJ/iffippi^ and within view of a poft protected by 

a gun, and where is flationed an officer of the United 

States." 



On the part of the Captors ^ Arnold and Robin/on.—^ 
The chim of territory, which has been afferted in this 
cafe, involves feveral qucftions of faft and of law : 
Firft, as to the place of capture ; fecondly, as to the 
nature of the neighbouring ground — ^whether it is 
fuch as can fupport a claim of tel-ritory ; and thirdly, 
a queftion as to the time from which the capture is to 
be dated, whether from the time of afl-ual feizure, or 
from the firft fummons, and commencement of the 
chafe. As to all thefe points the evidence is very 
contradidory. The place of capture is defcribed by 
the mafter in his depoiitions to have been ^' about two 
Englijb miles from land, at the moutn ot the Mi^/^ 
ftppiy The fecond witnefs fays, " clofe to the bar of 
the Mifft/fippi very near the fliore j" and the third 

s 9 3 witnefii 
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The witnefs fays, " near the buoy at the mouth of the 
^'''"'' River of New Orleans.'' The dcfcription which the 



(th,i5th,&2oth commander of the privateer gives in his affidavit iss 
^•^' 1805. ^^^^ ,, ^^^^ g^^ p^ ^ j^^j^ j^j^^ ^^ difcovered the 

jlnna at the diflance of about nine ^liles, fleering 
north weft and by north ; that he immecUately gave 
chafe, and about half paft fix the Anna ak^ed her 
courfe ; that about three quarters pad fix he ordered a 
gun to be fired ; that no notice being takei he order- 
ed another, when finding that the Anna, inftead of 
taking notice, hoifted her flayfail to favour her efcape, 
he fired round and grape fhot till fhe brought to ; that 
the jinna was not within neutral territory, but two 
miles and a half from the bar of the river, and five 
miles from Fort Balife^ which is a fmall fort ereded 
on made land, and is furrounded by water for many 
miles which never ebbs dry/* The reprefi^tatioa 
which the mafter of the captured fhip gives is, ** that 
the place where fhe was firfl fired upon, is not more 
than two miles and a half oflf the fhore, and the place 
where the fhip was anchored when taken, not more 
than one mile and a half, and both he apprehends 
and believes within the territory and jurifdiftion of the 
United States ; that the fpots marked in the plan or 
chart, as between the Balife or beacon and his ftip, 
are fmall iflands, which are always dry, and covered 
with reeds and fmall fhrubs, where people go, 
and that he had been many times, to fhoot wild fowl 
and procure eggs, which are there found in great 
abundance; that the intervening parts are fhaliow 
water, in part filled up with timber which drifts down 
the river ; that the Balife was, during the time of the 
poffe/Eon of the Spaniardsy a fort, with fmall houfes 
ojr cabins round the fame^ where cannon were mount- 

ed» 
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«3, and where a Governor rcfided, with his wife and The 
family, as alfo pilots for the navigation of the River, 



and officers of the Cuftoms, who ufed to vifit all vef- 6th,i5th,&toih 
fels at their entrance." Upon this ftatement it appears 
that the moft favourable reprefentation of their owft 
witnefles places the fituation of the veffel at rhe time 
of the firft purfuit, but juft within the bounds ufually 
afcribed to the extenlion of territory, at two miles and 
a half, or fcarcely lefs than three miles from the near- 
eft coafts and fliores. The laws of the United States 
on this queftion are laid down with exafl: precifion, 
and direft (a) " that their diftrift Courts fliould take 
cognizance of complaints by whomfoever inftituted in 
cafes of captures made within the waters of the United 
States J or within a marine league of the coafts and 
fhore thereof." Confidering that claims of territory 
are claims of exception to the general rule of capture, 
and that they are required to be fatisfaftorily proved, 
it might be doubted whether, if there was no other 
point in difpute, the claimants had fo clearly brought 
their caf« within the territory of the United States^ as 
lo induce the Court to fuperfede the ordinary rights 
of war, and decree immediate reftitution, as on a 
claim of this peremptory nature. This argument 
proceeds on a fuppofition that the time of capture is 
to be dated from the time of purfuit, and that the 
immunity of territory is not violated by the capture 
of a veffel which has been chafed into territory, in 
the fame manner as when the veffel is avowedly lying 
in a ftate of protection in the firft inftance, and does 



{a) Aa rf Cohgrefs, 4th June 1 794. 

B B 4 not 
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The not merely fly to* it as a place of refuge, from the 
operations of the enemy. The fad is eftabliihed by the 



*^jvl!i*'I?«5f ** evidence. The law on this point, it is s^prehended, is 

fettled in the pra£Hce of this Court, and it is difcufled at 
length by Bynkerjboek with this refult, ** Una verbo^ ier^- 
ritorium communis amid valet ad frohibendam vim qtut 
ibi inchoatur^ non valet ad inbibendam^ qua extra terri' 
torium incboata^ dumfervet opus^ in ipfo territorio conH* 
nuatur. Qu. Jur. Pub. page 66.*--But, as to the nature 
of the place, is the fpot within any meafurable diftance 
of what can properly be called coafts and fhores ? It 
was not far from the bar of the River, "but that is no- 
thing more than a figurative defcription which has been 
given to a colledion of fand, which may aSed the 
approach of veiTels at certain times, but has no ne- 
ceffary connection natural or artificial with the bounds 
of territory. That it was not far from the buoys at 
the mouth of the River is alfo immaterial, as fuch 
rights or rather duties of confervancy over neighbour- 
ing waters may in many inftances prevail, without 
affording any marks of a territorial jurifdiftion. [3 
Adm. Rep, page 348.] From what fpot then is it 
that the diftance is to be computed ? — ^Not from the 
fort of the Balife, becaufe that fort was above five 
miles from the place of afltual capture. There is no 
line of coaft from which the computation can be 
made to fall within the proper compafs. The claim- 
ants refort therefore to thefe iflands, as they are called 
on one fide, or temporary depofits of logs and drift, 
as they are reprefented on the other, that are brought 
down by the ftream of that great River. Can the 
Court recognize, in fpots of fuch an equivocal nature, 
under the moil favourable defcription, the ordinary 

qualitica 
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qualities of territory ? It is to be expefted, that the The 
outlines of territory (hould be fixed and permanent^ 1^ 



and that they (hould form a vifible part of the coun- 6:h.Tqt.,&2oik 
try to which they are afcribed ; it is neceflary that ^' ' ^^' 
they fhould have this confpicuous permanent charac- 
ter, that neutrals may be aflFefted with tht obligation 
of obferving them ; and fiface the diftance^is reckoned 
according to the efficacy of proteftion, that is, within 
the reach of fire-arms, it might be natural to exped, 
that the land from which the extenfion is reckoned, 
(hould be a place from which this protefUon can be 

afforded. The (pots in quefUon poflfefs none of thefe 
ordinary requifites of territory. In a cafe not entirely 
diilimilar to the prefent, the Courts of America have 
adhered to the found interpretation of confidering 
the coafls and (hores of the country to be the viiible 
and continuous boundari^ of land, by deciding 
againft the doftrine of extending territory over the 
(hoals and (hallows on their coaft, which are fcarcely 
lefs entitled to be confidered as the continuation of 
territory, than the fpots which are now reforted to for 
the fiipport of this claim {a). They are not in occu« 



{a) A reference was made in this part of the argument to the cad 
of the jifriemnet which had appeared in fome of Xht American public 
printSs as decided in the Court of Admiralty at CbarUflown againd 
the pretenfions of the commercial agent QiFrtmce^ who had claimed 
the prote£Uon of territory for a capture made by a Britl/b privateer 
the CarlanJf of a Freneh corvette, ' lying fix miles from the fhoreyat 
the fouth end oiSuKvanlJland at anchor off the bar.'' It was in that 
cafe contended in argument, that the term Coafts included all the 
(hoals to a certain diflance ; that all Geographers and Surveyors of 
Sea Coafts underftood by Coafts the ihoals along the land ; that in 
/7«r/^ thefe fhoals extended to the diftance of twenty miles from tht 

bndt 



378 CASES DETERMINED IN THE 

The pancy for any purpofes of habitation; they zxt not 
^^^ * at aU times diftinguifliable, and when moft promi* 



4th,i5th,&2oth nent) have fo little title to refpe£l as territory, tbst 

^' * °^* they afford no hope of proteftion, not even a firm 

footing to any perfon who might have occafion to ap- 



land, and were within the territorial jarifdidion ; that the ffaoals «f 
the bar arc in fadl a funken continuation of the coaft, and that 
the diftance of prote6iion fhould be reckoned from the outermoll 
ihoal of the bar ; that a contrary con{lru6Uon would be attended 
with great inconvenience and mifcihef, by inviting the cruizers of 
Belligerent countries to take their ftation off the bar, and obftmd 
the fecurity of the commerce of Jmerica, 

In the Judgment, The Learned Judge over-ruled thefe arga- 
ments, and obferved, That though in a maritime point of ^w, that 
interpretation of Coafls might be correal, yet this conftni^on 
would be too vague for any Court of JufVice to adopt on a 
queftion of this nature ; that as the (hoals vary along tiie 
coafty there would be no fixed rule by which the boundary 
weuld be afcertained ; the ditTcrent Dlftrift Coafts of the 
Untied States would be obKgcU to apply various diflances to the 
terms of the AAb, which require them to watch over all violations 
of territory within a marine league from the coail. That as this 
was a new and important qucilion, his Honour had confidered it 
with mature deliberation, and was clearly of opinion that the word 
Coads could not have fuch an operation as the Counfel for the 
Libellants had given to it ; but that it was intended to mean land 
as far as low water. — The refult was, that the Bill exhibited in 
behalf of the Africamt was difmifTed, but without coftsy as it wu 
deemed the duty of the Commercial Agent cf the French Re- 
public to bring tlie fubjeft before the Court.— —This Note, is 
mbftracted from a long, but probably a very imperfect account of 
that Cafe, which appeared in the Charlefio^^ papers, and is in- 
ferted here, with the moft rcfpectful deference to the Gentlemen 
whofe very able arguments are thus fummarily dated, for the pur- 
pofe of introducing the refult of a trial, not unconnected with the 
prefent queftion, and decided in a manner, highly honourable to 
the Courts of jimerlca^ and in Tindi€>ition of the propriety of the 
fonduct of the Bnti/h cruizert. 

proach 
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proach them. On th^fc grounds it is fubmitted, that Tfce 



Akka. 



the claim of territory is not made out in that clear ^ 
and diftind manner in which claims of this nature 6ih,i5*,fc2oth 
fhould be fuhftantiated, and that the Court will there- 
fore proceed to difcufs the queftion of property, as to 
which many defefts, and fome affirmative grounds of 
fufpicion arife, [^as /fecified], v/hich will make it a cafe 
of further proof. 

On the fart of tl>€ Claimant^ the King^s Advocate 
and Laurence. — This is a claim of territory, allcdgod 
in the mofl folemn form by the diredions of the Am. 
baffador of the United States, refident in this country. 
It is a queilion which is at all times deferving of great 
attention ; and is in the prefent inflance fupported by 
fo many grounds of complaint againft the condu6: 
of the captors, that the Court cannot fail to confider 
it as a cafe of peculiar aggravation, and deferving to 
be marked with thtfevereji reprehenfion and punifh- 
ment which the judgm-^nt of this Court can inflift. 
It is not the cafe of a ihip and cargo avowedly be- 
longing to the enemy, and without any claim to refti- 
tution, but what arifes as a matter of exception to 
the general courfe of law. It is, on the contrary, the 
cafe of a fhip clothed with the moft inconteftible 
marks of neutral character, and belonging to the very 

(hore which this captor was haunting, in violation of the 
territory of the country —it is the cafe of a veffel which 
could fbarcely have fallen into his hands, but owing to 
the habits under which the captor had been fome time 
a£Ung, of hovering upon the entrance of the River. 
That this had been the condudl of the privateer,is adnit- 
ted in the affidavit of the commander himfelf, who, in 

I z defcribing 
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Th« defcribing the courfe of his proceedings in that river, 
^'"*^' _ inconfcioufly drops the following expreiBon:— 



itb,i5th.&foth « Whilft we were (landing on and off the M^J- 
Afrr. iSos. ^^/^ ^^y » ^ \aolation of territory arifing out of fuch 

a fyftem and continued plan of adion, is not only 
' more injurious to the honour and charader, but more 

dangerous to the private trade, of the country aggrieved, 
and calls for the fevered animadverfion of the Court. 
If there was any room to doubt as to the exad 
diftance at which this particular capture was made, 
the mere circumflance that it aroft out of a contmu- 
, ation of fuch habits, would be fuflicient to induce 
the Court to pronounce againil the legality of fuch a 
capture ; but the place feems not to be fubjed to any 
fuch doubt. The af&davit which has been given in 
by the claimant, in anfwer to the affidavit of the cap- 
tain of the privateer, defcribes the courfe of his ve^ 
to have been along the line of coalt which is bounded 
by thefe iflands, fo that the (ituation of the veffel, at 
the commencement of the chafe, was as much within 
the limits of territorial protedion as the place of adual 
feizure. But is it a clear point, that the proteftion of 
territory is fuperleded by a previous chafe ? — No fuch 
principle has been eftablifted in the pra£Uce of this 



(tf) Thii became in the fequel the prominent feature in tk 
cafe, at the Court directed the log-book of the privateer to be 
introduced to explain that circusnftance, and in the evant coofi- 
dered it is a« principal ground of the fentence of cofti and ^ 
maget, which was uliimately pronousced. 

Court 



HIGH COURT OF ADMIRALTY. 3«l 

Court (j); and as to the di6ium convcyfed in the The 



Anna. 



Tfcatife of Bynkerfl^oek on that fubjed, it muft be ^ 
taken to relate to contefts very difierent from a cap- ^thijsfh,* loih 
tare of this kind. It evidently points to a cafe of 
previous conteft of an hoftile nature, ** dum fervei 
opus^* and mud be underftood only of cafes in 
which the ad in queftion was wholly unimpeach- 
able on ev^ry other ground, and had arifen only out 
of the unforefeen flight of the enemy. The Court 
will perceive, however, that the place of the firft 
purfuit is defcribed, by reference to the chart, to * 

have been within the limits of territory (j:). If 
the Court (hould be of opinion on the evidence 
contained in thefe papers, that this was a capture un- 
juftifiable in its commencement, abundant caufe will 
arife, in the fubfequent conduft of the parties, to ag- 
gravate the queftion of damages which ufually accom- 
pany a fentence of reftitution, on claims of this de- 
fcription. Having made this capture, the captor 
fhould at lead have taken the prize to fome of the 
prize jurifdidions that are eftablilhed la the Weji Indies. 



{a) The Court feeraed to intimate an opinion that there hid 
been cafes of this kind— ^ A cafe was dted from the bar of the 
Johriy Patrick^ 29th July 17609 in which the j unification of a tur- 
fuit into the terrUo*y aUedged^ is fet out in the Court Book 9, 
foL 97, and it appeared afterwards that the feizure was not inva« 
lidated. The (hip was condemned, though the particular reafons 
of the judgment are not extant. 

{c) The evidence on this point was contradictory, and appears 
not to have been taken on either reprefientatioa as the foundauon of 
the judgment. 

But 
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The But all attenticm to the convsnience of the parties, and 
the demands of public juftice is utteriy difregardcd ; the 



Anna. 



6th,r5th,& loth captain is feparated from his vefiel, and they are both 
^*^' '^''^' brought acrofs lYit Atlantic to adjudication in this Court, 
to the great damage of the ihip, and with the moft evi- 
dent inconvenience and lofs of time to the mafter. Upon 
thefe grounds it is, that the juftice of this Court is called 
upon, to award exemplary compeniation for all the 
injuries that have been fo wantonly committed. 

15th Kov. Judgement. 

Sir William Scott. — I certainly fhall not think 
proper to detain this fhip and cargo any longer; 
becaufe, fetting afide the queftion of territory, the ob- 
jeftions to the property are fo very flender, that I may 

be excufcd from making any particular obfervations 
upon them. It appears, that the Ihip had been a 
BritiJIo prize, and had been in the poffeffion of a Mr. 
Fletcher^ a fubjeft of New Orleans j and confequently 
a Spaniard^ during the laft war ; and therefore all that 
has been faid on his appearing to be left in Spain^ or 
of the mafter having been employed as the com- 
mander of a Spanijh privateer during the laft war, is 
nothing to the purpofe. It is nothing more than what 
they had a perfeft right to do, whilft New Orleans 
continued a port of the Spanijb pofleflions ; it lays no 
ground of fufpicion either as to the property, or the 
national charafter of the veffel, in the prefent difcuf- 
fion. The fhip appears to have been fold by Mr. 
Fletcher to another perfon at New Orleans^ and there 
is a bill of fale on board. Then as to the cargo, it ]s 
objefted that there are not the regular documents, no 

clearance; 
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clearance ; but the want of thefc ordinary documents is The 

accounted for by the nature of the trade, in which the 

veflel had been employed, in fmuggling tranfaftions <>»»'» i^'»- 
with the Spanijb main. There are papers on board 
purporting to contain accounts between the parties, 
which do, I think, lay a very fair foundation of credit 
for the reprefentation which the mafter has given of 
the property. In fuch a cafe, if there is not the utmoft 
formality of proof that might be required in other 
cafes, I will not add the vexa*^*^ni of fending parties 
icrofs the Atlantic to New Orleans for farther proof. 
I cannot but fay, that, taking it at the outfide to be a 
cafe of farther proof, it was a mod unadvifed capture. 
To bring a veflel fo much out of her way for the 
chance only of catching an order for farther proof, is 
an aft of indifcretion, which, I hope, will not often be 
committed by thofe, who are entrufted with His Ma- 
jefty's comuiiflion. As to the queftion of cofts and 
damages, I fhall take a little time to deliberate upon it* 

2oth Nov. Judgment re fumed. 
Sir IViUiam Scott. — This (hip was taken with a cargo 
of logwood and dollars on a voyage from the SpaniJIy 
main to New Orlea7u. The licftination of the veifcl 
was not at all contefted ; but the feizure was made, as 
it is expreflTcd, in the log-book of the captor, *' be- 
ca\ife there was not any clearance or regifter on 
board." Thefe are defers wliich may certainly if 
imexplained judify a feizure. If a v^Ifel pretcndir.;^ 
to be an American fhip is without a regifter, and is 
carrying a cargo without any clearance, thofe circum- 
ftances, if they do not receive a fair and credible ex- 
planation, may juftify a captor in bringing fuch a cafe 

to 
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TK« to adjudication. In this cafe both thefe objedions are^ 



ANIfA. 



. I think, fatisfadorily removed ; becaufe the veflel hav- 
^^Mt^rilosr** '^K ^^ ^ SpaniJI) veffel was therefore not entitled to 

an American regifter, and there was a fea letter or certi- 
ficate of property on board. The cargo having been ' 
taken in upon the Spanijh main on a fmuggling tranC* 
action, could not have a clearance, or any of the formal 
documents that are ufual in ordinary voyages. Thefe 
circumftances, I have no doubt, were explained by the 
mafler, who, in his journal, and on his examination, 
appears to me to have given a fair reprefentadon, with- 
out any difpofition to aggravate matters of complamt 
againfl the captors. 1 can have no doubt that thefe 
explanations were given. And there are documents 
and papers on board, which, relatively to the nature of 

the t ranfacUon, are, I think , abundantly fufficient. There 

was therefore no juftifying caufe of feizure; for as to 
what is ilated in one of the affidavits, that the mafter 
had commanded a Spanijh privateer in the lafl war, it 
is no more than what he had a perfeft right to do. And 
whether he had on forae former voyage broken the 
blockade of St. Domingo or not, is perfeftly immaterial 
to the prcfent cafe, and can form no part of the confi- 
derations upon which the feizure is to be juflified. 

The fhip with this cargo on board was brought to 
England fpr adjudication j and it lies on the captor to 
exonerate himfelf from the impropriety of this a& ; 
becaufe though the inftrudtions to cruizers give fomc 
riling of a difc^etion to captors as to the port, to which 
they are to bring their priz«, to fome convenient port ^ 
Jt is a difcretion which muft be cautioufly exerdfedi 
and with found reafon, fo as to be juflified in the Court 
before which the cafe is brought. It would be caufe 

of 
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of infinite Ycxatlon, if neutral veiTels taken on flight tim 

A||MA 

pretences at fo great a diftance as the coaft of America^ 



were to be dragged acroft the ^//a/t/ic for adjudica- 6th,istii,ji«otii 
tion } more efpecially when this Country has eftablifhed * * *' 
Courts in different iflands in the Wefi Indies^ to pro- 
vent inconvenient recurrence to this Court, and to pnv 
vide for claimants in that part of the world Judice at 
their own doors, that their commerce may be fubjed 
to as little interruption as poffible, from the cxercifes 
of the rights of war, on the part of this country, in 
thofe feas. At the fame time there may be circum* 
(lances that would juftify fuch a procedure ; as if a 
King's (hip bound on the public fervice makes a cap* 
ture in her courfe, fuch a veffd cannot depart from her 
in(lru£):ions, but mult proceed upon her original defti- 
nation. That would be a cafe of neceflity, arifmg out 
of the public fervice, for which States muft make al- 
lowance reciprocally. But with refped to privateers, 
I cannot think that any fuch circumftances as are here 
fet up can be pleaded, z» a judiiying excufe for fuch 
condudl on their part. Itisfaid, ^< that the cruize had 
expired, and that it was time to come home." To which 
the anfwer is, that they (hould then have abftained 
from making any capture, when they could not flay 
to bring the cafe to adjudication in the proper Courts. 
That the crew were mutinous, will not do-^The owner 
is anfwerable for his crew,and no legal excufe can be de- 
rived to him from their mifconduft. That he had no 
agent at the Bahamas is equally infufficient ; it was his 
fault, that he had not« If a perfon fends out a pri- 
vateer to cruize in the American feas, it becomes his 
duty to appoint agents in fome of the neighbouring 
ports, to which the law requires, that prizes taken in 

[b b] that 
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Th« that part of the world fiiould be brought to adiudi- 
ri cation. The omiilion of this precaution has evi- 

^t^s^y^t^^oth dently been a caufe of great inconvenience in the prc^ 

fent cafe, which is at mod a cafe of further proof, 
and in which, when an order for farther proof had been 
made, the claimant would have been entitled to his 
property on bail^ and would have gone about his 
bufinefs ; indeed^ I cannot but think that the Court 
would more probably have decreed immediate reflitu- 
tion. Inftead of that eafy courfe, the fhip and cargo 
are brought to a diftant part of the worlds for the 
mere chance of an order for farther proof. The fhip 
is recorded on the Iog*book to have been feized for 
defeft of papers ; but there is more reafon to fufpeft 
that the real caufe of feizure proceeded, not from what 
Jbe badnoif but from what Jhe had^ the 13,000 dollars 
which were on board. Captors mud underftand that 
it is not the value of the cargo, but the want of proof^ 

and the appearance ^ of drcumflances as to the pro^ 
perty, that fhould induce a feizure, and that dietr 
condudb in this refped ihould not be influenced merely 
by the fplendour of a large fum of money appearing 
in their fight. 

When the (hip was brought into this country, 
a claim was given of a grave nature, alledging a vio- 
lation of the territory of the United States of A^i^ 
r'tca. This great leading fad has very pro^i-Iy fatten 
made a matter of much difcuiGon, and charts have 
been laid before the Court to Ihew the place of cap- 
ture, though with different reprefentations from the 
adverfe parties. ITic capture was made, it feems, at 
the mouth of the River MiJJiJfippi^ and, as it is con- 
tended in the claim, within the boundaries of the United 

States. 
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States. We all know that (he rule of law on this The 

Anna 

fubjeft is ^^ -terra dominium finitur^ uhi finiiur armcn ^ 



rum visy* and fince the introdudion of fire arms, that 6th,i5th,icioiii 
diftance has ufually been recognised to be about three *''* * ^^' 
miles from the (hore. But it fo happens in this cafe^ 
that a quefUon arifes as to what is to be deemed the 
fhore, fmce there are ^ number of little mud ifland^ 
compofed of earth and trees drifted down by tl^e River, 
which form a kind of portico to the main land. It i^ 
contended that thefe are not to be confidered as any 
part of the territory of America^ that they are a fort of 
** no mans land^* not of confiftency enough to fupport 
the purpofes of life, uninhabited, and reforted to, only, 
fbr fhooting and taking birds nefts. It is argued that 
the line of territory is to be taken only from the Ba- 
life, which is a fort raifed on made land by the former 
Spanijh pofleflbrs. I am of a different opinion ; I 
think that the protcftion of territory is to be reckoned 
from thefe iflands ; and tliat they are the natural ap- 
pendages of the cpaft pi> which they border, and from 
which indeed they are formed* Their elements are 
derived immediately froni the terfitory, ^d on the 
> principle qf alluviuni and increment, on which fp 
much is to be found in the; bqoks of law, ^md vis 
Jluminis de tuo pradio dctraxeritj £s? vicini{ prcsdio attu* 

Jerity palam tuum remanet, (a) even if it had been car- 
ried over to an adjoining territory. Confider what 
the confequence would be if lands of this defcription 
were not confidered as appendant to the main land, 
and as comprized within the bounds of territory, if 



r 



(#) loft. L. a. Tit. i.$2u 

[Bia] they 
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Tb* they do not belong to the United States of America^ 
, any other power might occupy them; they might 



<iM5th,4f aoth be embanked and fortified. What a thorn would this 

be in the fide of America i It is phyfically poflible at 
leaft that they might be fo occupied by European na* 
tfonsy and then the command of the River would be 
no longer in America^ but in fuch fettlements. The 
poiBbility of fuch a confequence is enough to expofe 
the fellacy of any arguments that are addrefied to (hew, 
that thefe iflands are not to be confidered as part of 
the territory of America. Whether they are compofed 
of eart|^ or folid rock, will not vary the right of do- 
minion, for the r-ght of dominion does not depend 
upon the texture of the foiU 

I am of opinion that the right of territory is to 
be reckoned from thofe iflands. That being efta^ 
bliibed, it is not denied that the a&ual cap- 
ture took place within the diftance of three miles 
from the fflands, and at the very threfhold of the 
river. But it is faid that the ad of capture is 
to be carried back to the commencement of the pur- 
fuity and that if a conteft begins before, it is lawful 
for a belligerent cruizer to follow, and to fdze his 
prisre ^thin the territory of a neutral State. And the 
authority of Bjnkerjh$ek is cited onihis pcint. True 
it is, that that great nuu) idoes btimate an opinion of his 
own to th^t eSk& ; but with many qualifications, and 
as an opinion, which he did not find to h$ive been 

v^ ^^ a4ppted by any other writers. I confefs I ihould have 

bten inclined to have gone along with hipi, to this ex- 
tent, that if a cruizer, which had before a&ed in a 
manner entirely unej^ceptionable, and free from all 
Tiolation of territory, had fummoned a veflel to fub- 

flttt 
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mit to examination and fearch, and that veflel had fled The 

AWNA. 

to fuch phces as thefe, entirely uninhabited, and the '- — 

cruizer had without injury or annoyance to any perfon *^^'.^l8o|!^** 
whatever, quietly taken pofleiEon of his prey, it 
would be (Iretching the point too hardly againfl the 
captor, to fay that on this account only it fhould be held 
an illegal capture. If nothing obje£tionable had ap- 
peared in the conduft of the captors before, the mere 
following to fuch a place as this is, would I think not^ 
invalidate a feizure otherwife jufl and lawfuL 

But that brings me to a part of the cafe, on which I 
am of opinion that the privateer has laid herfelf open to 
great reprehenfion. Cs^tors muft underftand, that they 
are not to (lation themfelves in the mouth of a neutral 
River, for the purpofe of exerdfing the rights of war 
from that River, much lefs 'in the very River itfelf* 
It appears from the Privateer's own log-book t)mt this 
veffel has done both ; and as to any attempt to fhelter 
this condudt imder the example of King's (hips, which 
I do not believe, and which, if true, would be no jufr 
tificadon to others, captors muft I fay be admonifhedi 
that the practice is altogether indefenfible, and (hat if 
King's fldps (hould be guilty of fuph mifcpndud, they 
would be as much fubjed to cenfprp as other cruizerst 
It is unneceflary to go over all the entries in the log. 
The captors appear by thdr own 4efcription t0 have 
henjianding vff atfd 01?, obtaining information at the 
BalifCy overhauling vefTels in their courfe down the 
River, and making the River as much fubfervient to 
the purpofes of war, as if it h^d been a river of their 
own country. This is an inconvenience which the 
States of America are called upon to refift, and which 
^ Court 11 bound ofi every principle to difcourage 

an4 
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The and corrcdl. With refpcft to one veffel, it appear^ 
""'^* ^ that the Bilboa^ linder Spanijh colours, and an un 



4rh,i5th,ii lotb doubted Spanijh (hip had been cs^ptured and carried into 
A"^ ' ^* the River ; and it was ftated in an afSdavit which was 
exhibited to account for the abfence of the ufu^ wit- 
neiles in that cafe, that the prifoners had efcaped. The 
caufe was brought on upon the evidence of the releaf- 
ing witnefles ynder this reprefentation. It now appears 
by an entry in this log " that the prifoners were Jet 
en Jhore i'^—zp. aft highly unjuftifiable, in its own 
nature, independent of the deception with which it 
has been accompanied. The prifoners are -the 
King^s prifoners, and captors are particularly en- 

tyy^^gy/ ^'oined by the inftrufUons (tf) not to releafe anypri-r 

foner; 



(«) ** Whereas it hat been reprefented to us, th^t either through 
milapprchtafioD of^ ox^ difobedieuce to^ the true intent and mean. 
in|r of the tenth article of our inftru6Uont refpedlively bearing date 
the 17th of Jlfttjr, iKo3» and the i6th of Juntt 1S05 | the captamt 
•r commanding ofEcen of (hips baring lettertof marqiie and reprif- 
ab» haTe landed theif prifcMiert either at ports whei^ ao depot* for 
the reception of prifoners of war are eftablifhed, or hpve ptheninfi^ 
Begle£ied to deliver them over to perfons appointed in the (^ poit 
towns to take charge of the prifoners: We, taking thepremifies 
into coniideration, and apprehending the great inponreniencc therr- 
hom to the public feryice^ do henby ftridly dind and enjoin iB 
captains and commanding officers of (hips and vefleU haivifig letters 
of marque and reprifalsi that they do carry all prifoners taken 01 
boardany prizes to ports at which there are or (hall be eftabHfhed 
depots for the reception of prifoners of war, thete to deliver over 
fnch prifoners to the agents appointed by our commifponers oiF 
Sra&fportSs or to fuch other perfon as (hall be duly app^mted to 
receive and take charge of prifoners of war \ and that 90 cooh 
jnander or any officer of any fhip or veflelbavin|r jtldttrof at^rfof 

•• • gJi 
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fojfiers belonging to the fhips of the enemy, and they Th« 
Violate their diity whenever they dd. When I iadvert . 



\o the impofition that has been put upoii the Court ittjj^'if»»» J ^o*^ 

that trahfadion, how can I truft myfelf to any rcpftV ' ' ^' 

fentation coming from the fame perfons. Indeed I 

khink, I can perceive ftrong traits of had faith running 

throughout the whole conduft of the captors in the 

prcfent cafe. In ahfwe'r to the complaint that has beeft 

tnade againft the captors for bringing this prize to £ng* 

landj it was faid, that it was done ^t the defire of 

the mafter of the captured veffel j though in the affi- 

davit of the mafter, which is not contradifted, it it 

fworn, " that the captors offered to fet him on (hore. 



t ■ « II ■ ■ «l I I ■ fc— — M^i^l— ^— <^M— — — i— ^ 



tind reprifjE^ do prefumcy upon any pretence wbativerf to iandf reUafe^ 
or deliver over any prifoners of war at any other flacit or in any 
vther manner than as afore/cud** 

The Editor takes this opportunity of fuggeftiniry n a piece of 
inforxnatioa that itkzy be of important ufe to Gentlemen» with 
whom the proceedings in Prize Caufes necefTarily commence^ 
(the CoindttanderSy and Cruizers of all defcriptions in the naval fer- 
yice of th^ Country), that it is not an unfrequent caule of diffatif- 
faAion with the Court, that thofe who hare the management and 
controul over captured veflels, omit in many inftances to attend 
to the duty enjoined by the general law, and promulged in a 
declaratory fcrm in thcfe inflru£^ionSf with refpe^ to the cuftody 
of prifoners in general. The efle£l of this omiflion is more feltf 
as it countera£ls the very ancient^ and almoft fundamental rule of 
Prize Proceedings, which requires that the mafter of the captured 
veflel, whether an Enemy, or neutral, (hould be brought in for 
examination. The Court has invariably witliheld its fentence of 
condemnation, even in the cleared cafes, where this omiflion hat 
appeared, until it has been fupplied, or accounted for in a fatis- 
fadory manner. The inevitable confequence of fuch negledk muft 
be, in all cafes where it occurs, to retard the benefit that may 
othrrwifc be expeded to refult from the capture, 

but 
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« w 

The but that he refufed to be feparated from his cargo. 



Anna. 



,, The conduct of the captors has on all points been 
6ih,i5th,& 2oih highly reprehenfible. Looking to all the drcumflances 
-V. i 05. ^ previous mifcondu£t, I feel myfelf bound to pro^ 
nouncc, that there has been a violation of territory, 
djid* that as to the queftion of property, there was 
not fufficient ground of feizure ; and that thefe ads 
of mifcondu£l hare been further aggravated, by 
bringing the veffel to EngLnd^ without any neceffity 
that can juftify fuch a meafure. In fuch a cafe it 
would be falling fliort pf the juftice due to the vipls^ted 
Tightd of America^ and to the individuals who have 
fuftained injury by fuch mifconduft, if I did not foK 
low up the rcftitution which has paffed on the former 
day, with a decree of cods and damages. 
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Btfore the Lords (a) Cemmijioners of Appeal in Prize 

Caufeu 



THE WiLLtAM, Trefry. 

'TTkis was a queftion on the continuity of a vby- 
age in the colonial trade of the enemy, brought 
by appeal from the Vice Admiralty Court at Halifax}^ 
where the fhip and cargo, taken on a deftinadon to 
Bilboa in Spain^ and claimed on behalf of Meflrs. Wi 
and U. Hooper of Marbkhead in the ftate of Majfa^ 
thiifettsj hjid been condeihned 17th July iZc6. 

It appeared in Evidence, that the fhip had gone to 
Martinique^ where the outward cargo was difpofed 
of; that (he then proceeded to L^ Guiray and took 
on board a cargo of cocoaj the property of the 
owners, which was brought to Marblehead on the 
29th May J and unladen; that the fhip was then 
cleaned and flightly repaired, and again took on board 
the chief part of the former cargo, with fome fugars 
brought from the Ha'oannah ih other fhips, and pur- 
chafed by the owners, and failed on or before the 
7 th June^ upon a deftination to Bilboa. Among the 
papers was a certificate from the coUeftor of the 



{a) The Editor i^h:^>py to hacft it ia hit power to infert in Lit 
colledtion of Admiralty Report 8, this elaborate Judgment of th» 
Court of Appettl, which gontaiut alfo a reference to all the principal 
c&les that had occurred before that Court, relating to the^Cpnti- 
nuity of Toyagct in th€ Coloaial Trade of the Enemy, 

VOL. V. € c cuftoms 



The 
William. 

Ma^ch tithj 
1806. 
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The cuftoms, " that this veflel had entered and landed 
_ a cargo of cocoa belongmg to Meffrs. W. and N. 



%fart^ I iih, Hooper J and that the duties had been fecured agreeable 
to law, and that the faid cargo had been re- (hipped 
on board this veifel bound for Bilboa ; and that her 
cargo, confiding of cocoa, fugar, and fifhj was the 
property of the faid W. and N. Hooper.** 

On the 7th May 1804, The caufe came on to be 
heard before the Lords of Appeal upon the original 
evidence, when the cafe was argued on the principle of 
continuity, and the application of that principle to the 
circumftances of the prefeht cafe, by the King's Advo- 
cate and the Attorney General, on the part of the 
captor, and by Mr. Dallas and Dr. Arnold^ on the part 
of the appellant. The Lords " pronounced for the 
appeal, reverfed the fentencc appealed from, and re- 
tained the principal caufe, therein admitted the claim 
fbr the ihip and cargo, pronounced the faid cargo, 
except ^0 hogiheads of cocoa and five bags of cocoa 
to have belonged as claimed, and difmiffed the bail 
giv6n in the Court below to anfwer the appeal in 
refpeft thereto ^ but direfted farther proof to be made 

of the importation of the faid cocoa into, and expor- 
tation from, the port of Marblebead in America^ and 

the payment of duties thereon, within nine months.*' 

. In obedience to that decree farther proof was ex- 

hibited, confiding of fundry documents (ai) : 

On 



(«) Atteftation of IV. and A^. Hooper^ 7th Novemhir 1804. 
Certificate of Jofiph in/fofii colledlor of the cuftomtt ftatiog tbe 
importation of the goods in queftimi, dated 7tK November 1804. 

Accooat 
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On this proof the caufe was farther areued ; and „,'''^** 

It '1 William. 

on the 1 ith March 1806, The judgment of the Court ■ 

of Appeal was delivered by the Right Honourable Sir 'isoi! ' ' 
Wlllam Granty Mafter of the Rolls, in the. following 
terms : 



Judgment, 

Sir William Grant. — The qucftion in this cafe is, 
whether that part of the cargo which has been the fub. 
je£l of further proof, and which, it is admitted, was, 
at the time of the capture, going to Sfain, is to be con- 
fidered as coming diredly from Laguira within the 
meaning of his Majefty's inft ructions. According to 
our underflanding of the law, it is only from thofe 



Account of bonds given by IVtIUam Hooper and John Trefry^ to 
fecure the duties on the importation of g^oods on board the William 
from La Gi/ira.— Copy of entry of the goods imported in the 
William from La Guirap May i8oo. — Affidavit of the weigher and 
gauger at MarbUbead^ that he weighed 61 ,345 lbs. which were landed 
from the Williamf Tre/ry, and that the fame was put into loa calks 
and five bags. Sworn at Marhlehead^ 'jlh November 1804* — Ships 
articles between the mafter and the mariner of the WilHamp 'L'refry^ 
for a voyage from MarhUhead to MartinUo^ or elfewhere in the 
Weft Indies^ and back to MarhUhead^ dated February \ 8oo. — Bond 
given by W. Hooper and John Trefry^ to pay to the United States 
the fum of 1239 dollars, dated 2(;th May i8oo. — Policy of infur- 
ance on the IVlUiam and cargo, from MarUehead to the Weft Indies^ 
and from thence to her port of difcharge in the United States^ 
dated Salem^ March 26th, iBco. — A price current at Bilboa the 
' 8th Fdruary x8oo. — Bond entered into, W» Hooper and John 
Trefryy in the fiun of 1 848 dollars, on the exportation of 79 caik^ 
and five bags of cocoa from Alarblebead to Biibea, dated Marblt^ 
headf s^ June i%QO. 

c c 2 inftru^ons 
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The inflruSions that neutrals derive any right of carry inff oil 

William. . - / o y o 

, '• ■- ' with the colonics of our enemies, in time of war, a trade 



Mm^rk I ith from which they were excluJed in time of peace. 1 he 
inuructioift had not permitted the direct trade between 
the hoftile colony and its mother country, but had, on 
the contrary ordered all yeffels engaged in it to bcbn ught 
^n for lawful adjudication ; and what the prefent claim- 
ants (a) accordingly maintain, is not that they could 

carry 



(a) The princlpsil documents exhibited on the part of the claim- 
ant are fubjoined at length, for the purpofe of exhibiting a more 
accurate view of the courfe in which the coatinuoui trade between 
the coloniek of the Enemy, aad the mother Country has been con- 
du£led» as to the forms of importation in America, 

'* William Hooper and Nathaniel Hooper^ both of Marhleheai^ ifl 
Arrcftation of the ftate of Mafachujetts^ in the United Sutes of jimerica^ mer- 
jkc daimantt. ehants, do depofe and fay, that they are citizens of the united 

ftatcs and were born in Marhlehead aforcfaid, and in the month 
of February y in the year ef our Lord eighteen hundred, (hipped oa 
beard the fchooner William belonging to them, whereof jdm 
Trefry was then miller, a cargo eonfifling of cod filh, founds, and 
1 amber, and ordered him to proceed with faid cargo from faid 
Marhlehead to Martinico<, then in poflfeflion of the Britifi^ in the 
Weft InSesy and there fell and [difpofe of faid cargo for cafti, and 
with the proceeds thereof, and one hundred doubloons which they 
at the fame time (hipped in {^old, to proceed to Lagwra on the 
Spanyh main, and there lay out the fame in purchafing a cargo of 
cocoa \ that the (aid Trefry proceeded on faid voyage with faid 
cargo OB board from faid Marhlehead to faid Mjrtinuot ^md there 
fold and difpofcd of the fame for ca(h, and with the proceed 
thereof, and faid one hundred doubloons in gold, proceeded to faid 
Laguira^ and there purchafod a cargo of cocoa^ and having (hipped 
faid cocoa in bulk on board the faid fchooner, proceeded with it on 
board from faid JLa^uira to Marbkhiod afoivfaidi aad arrivul tbert 
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carry the produce of Laguira direftly to Spain ; but The ^ 

that they were not fo carrying the cargo in queftion, ^ 1 

inafmuch A/arr* mh, 

i8o4. 



•M /A^ twenty-fiinth day of May^ in the year of our Lord eighteen 
hundred, where the faid coc«a was entered at the cuftom-houfe, and 
the duties thereon fecured to be paid according to law. And 
thcfe deponents further fay, that after entering the faid cocoa, and 
fecuring the duties thereon, the fame was landed in faid Marhli' 
beadf and there infpedled and weighed by the officers of the cuf- 
tows, and put into cades and bags, G, and the faid fchooner and 
crew difcharged, the hands paid off, and the voyage ended^ as wil* 
appear by the original (hipping paper hereto annexed, marked A,( if ) («) lofri %iu 
which they aver to be true and genuine ; that the whole of th^ 
faid cocoa after it was landed was put into cades and bags, and 
confided of feventy-nine cades and five bags, which belonged to 
them, and twenty three cades which were the proceeds of an ad- 
venture diipped on board the faid fchooner by Robert Hooper of 
Marlhheadt their father, and belonged folely to l.im. And thefe 
deponents further fay, that the whole of the duties on the faid cocoa 
(and on one barrel of coffee and one barrel of fugar, the adventures 
of the mailer and mate) were fecured H> be paid by the bond 
hereto annexed marked B,(^) which they aver to be the original bond 
which was given at the Cuffom-houfe to fecure faid duties, as will ^' Jw 

mppear by the paper writing marked A, annexed to the c«lle£lor'8 
certificate ; that on re-diipping the faid cocoa or any part thereof to 
any foreign port whatever, they were entitled by the lawi of th« 
United States to receive a drawback on the fame, referving to the 
faid United States one and one quarter per centum, and on their 
re-fhipping it to Bilboa^ as is hereinafter mentioned, debentures for 
* the drawback were accordingly iffued by the then colledlor, Samuel 
R. Gerry f who has fince been removed from office, for the fum of 
■ine hundred fifty^five dollars aud fixty-fix cents on their adven- 
ture, and the fum of two hundred and fifty -five dollars and ninety 
•ents on their father's adventure, which was afterwards re-fhipped 
by him ; that the faid debentures were appHed to cancel fo much ^ 

of the faid impoft bond when it became due, the faid impoft bond 
amounting io the whole to the fum of twelve hundred and thirty, 
sine dollarf and ei{;hty-two cents, the faid debenturat to the funv 

ccj fS 
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^ The inafiliuch as the voyage in ijrhich it was taken was a 
voyage frorrt North America^ and not direftly from a 

Mtirfh iitb, \ c o ' 

i8o6. a colony ot Spam. 

What 



of twelve hundred and eleven dollars and fifty-(ix cents, and the 
balance due on the faid imped bond to the funi of twenty- 
eight dollars and twenty fix cents, which was paid by them to the 
faid coll^or in money. And thefe deponents further fay, that they 
did not receive any benefit from the remlflion of duties upon ex. 
porting the faid cocoa that would not have been received by them or 
any other perfon, if the fame had been imported from a Brifj/h 
colony or elfewhere. And thefe deponents do further fay, that 
for feveral years previous to their faid fchooner's failing on the 
▼oyage aforefaid they had been engaged in foreign conunerce, and 
employed fome of their veffels in the European and fome of them 
in the JVefl India trade ; and that when they ordered the mafler of 
faid fchooner to proceed to Laguira and purchafe cocoa, it was 
^'ith the fingle view of bringing it to the United States ; and that 
they then had no intention or expedation of exporting ii In the 
faid fchooner to Spmn^ but on its arriving at Marhlehemd^ on the 
inventy^ninth of May eighteen hundred as before-mentioned, they 
found it could not be fold to advantage in this country, and woald 
probably, from the information they had received from the price 
current hereunto annexed, marked N, inclofed to them by Ventura 
Geme% de la Torre and Grandfons^ and whicli they received in the 
beginning of May eighteen hundred, bring a much better price in 
Spain^ they determined on fending it to that market ; and having 
no ether vefTel at home in* which they could fend it, tbey re4hipped 
It on board the faid fchooner Wdiiamj and configned the fame to th« 
mailer, 2ind ordered him to proceed in her to Btlkoa in the kingdom 
of Spaittj and there fell and difpofe of the fame on their account and 
rifk, and proceed dire6ily home ; that while the faid fchooner was 
proceeding on her faid voyage fhe was taken and carried into HaB- 
fax by one of his Britannic Majefiy's ihips of vsrar, and there cob« 
demned as prize. And'thefe deponents exprefsly dedave» that the 
afore-mentioned voyage to Martinieo and Laguira was not under, 
taken with a ^cw or any intention of procuring copos, or any 
produce of a Spanl/b colonyi and bringing the fame Xm the United 

Statci 
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What then, with reference to this fubjefl:, is to be 
confidered as a direft voyage from one place to 
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States^ landing and naturalizing it^and then (hipping it in the fame 
or any other bottom to Spain ; but that their re-fhipping the faid 
cocoa for Bittoa was altogether accidental^ owing to the ftate of the 
markets in the two countries aforefaid, at the time the faid fchooner 
arrived therewith at faid Marhlehead as is herein-before ftated ; and 
that if they had exported it to any other foreign port, or had fold 
it here, and the purchafers had exported it, the deponents or fuch 
purchafers would have been entitled to the fame drawback on ex- 
porting the fame. And thefe deponents do further declare, that 
the bond hereto annexed, marked 0,(tf ) is the original bond given («) I y^xh 3<i. 
by the faid William Hooper and John Trefry to the United States on 
exporting faid cocoa as before-mentioned, and that the fame it 
true and genuine. 

I, Jofepb PFii/otty eolledor of the cufloms of the United States Ccitificareof 
of America for the didridt of Marhlehead and Lynn^ do hereby ^^e colkaor of 
certify and atteft, that on the twenty ninth day of May eighteen ^^ cufloms. 
hundred, the fchooner WilViani^ John Trefry mailer, entered at the 
cuilom-houfe at Murhleheady fixty-onethoufand three hundred and 
forty-five pounds of cocoa, one bamel of coSee, and one barrel of 
fugar, which were imported from Laguira^ and belofiged to WiU 
Ram Hooper and Naibaniel Hooper^ of Marhlehead aforefaid, who 
are citizens of the United States. And I do further certify and 
atteft, that the afore mentioned cocoa, coffee, and fugar, were all 
duly landed from the faid fchooner at Marhlehead^ and that the faid 
HTdliam Hooper and John Trefry^ on the twenty ninth day of Mhy 
eighteen hundred, gave bonds to Samuel R. Gerry, who was thea 
collefior for the diftri£^ of Marhlehead and Lynn, (but who has 
fince been removed from office) to fecure the payment of the im« 
poft duties impofed by law on the above-mentioned cocbay dofke, 
and fugar, and that the (aid bonds were paid by debentures that were 
iifuedby the faid colledor for the drawback due on the faid cocoa on 
its being exported for Bilh^a, as is hereafter mentioned, the fum of 
twelve hundred and eleven dollars and fifty -fix cents, and the fum 

c c 4 of 
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another I Nobody has ever fappofed that a mere de^ 
viationfrom the Ilraighteft and fhortcftcourfe, in which 
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of twenty-eight dollars and twenty-fix cents in cafh, being iht 
whole amount of the impoft duties on faid cocoa, all wh;ch appears 
by the books and papers of the faid coUe Aor now in my cuftody. 
And I do further certify and atteft, that on the fifth day of Jtnu 
eighteen hundred, feventy-niae cafks and five bags of the above- 
mentioned cocoa was entered at the cuflom-houfe in faid Marble* 
^e idf as being exported by the faid WtlRam Hooper and Nathanul 
Hooper on board the fchooner Wlirmniy John Trefry roafter, for 
B'llhoa^ and on the ninth day of •/i/n^ eighteen hundred^ twenty three 
cafks n\ore of the faid cocoa were entered at the faid cuftom-houie 
f» being exported by Robert Hooper of faid MarbUbead^ merchanti 
on board the fchooner Saratoga^ Ebenezer Graves junior, mailer, 
for B'tlboa. And I do further certify and attefl, that the bond 
dvfcribed in the paper-writing hereto annexed, marked A, is the 
true and accurate defcription of the bond given at the faid cuftpm- 
houfe to fccure the duties upon the goods imported in the fchooner 
JVilUam therein mentioned ; and that the paper-writing hereunto 
annexed, marked B, is a true and gen\uno copy of the entry of 
faid goods as made at the faid cuftom-houfe, as alfo appears by the 
books and papers of the faid colleftor now in my cuUpdy. And I 
do further certify and atteft, that the faid WtlRam Hooper and iVj- 
thanlel Hooper and Robert Hooprr did not pay any export duties on 
exporting and clearing out the aforefaid cocoa for Bilboa^ no part 
of faid gopds being by law fubjeded to pay «ny export dutict OQ 
fheir being exported. 

It witnefs whereof I have heieto fet my 'band aR4fealof 
office, at Marblehead aforefilid, this feventk day of NvvevH 

^1804. 

JOSEPH WILSON, CoUcaor. 



Af^otttt 
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the voyage could be performed, would change its de^ wiIl^am. 
nomination, and make it ceafe to be a dired one 
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(A.) 

Account of bonds given by fVtlltam Hooper <, merchant, and John Account of 
Trefrj^ manner, for goods imported in the fchoQner/ri//wr«, John ih^J^c^Swaott, . 
Trefry mafter, from I^agmra^ which vcffel entered on the tpth day **• 
of May 1800, at the Cuilom*houfe of the port of Marhlehead* 

No. of 
D4te Bondi. When paid. Buodi. Obligors Names D Hart. Ctt* 

1800. 1800. WilHam Hoopetf • 

Mayi^th, Jfuguft 2^. 24 JohnTrefry. 1239 ^^ 

(B.) 

Entry of goods configncd to captain Wtir^m Hooper ^ imported in ^^^ of g«^ 
the fchooner IVUHam, John Trefry mafter, fix>m Lagmra, May 
29th, 1800. 

Marks. Numbcri. Packsf es aad Contents Neat Valcie, Dri. Duty. 

61545 lb. Cocoa in bulk, ^^ 2 Ctt. 1226 90 

B. I Barrel Coffee, 1781b. Nt. at 5 Cts. 8 90 

Do. I Baml Sugar,2oilb. Nt. at aCu. 4 02 

DoQart 1239 8j 

I folemfily fwear that the abore entry contains the whole of tlie 
goods, wares, and merchandizes imported by me, or to me coo- 
figned, in the fchooner Wtttinm^ John Trofry mafter, from Lagmra^ 
aecvrding to my l)eft belief and knowledge ; and that the invoices 
tliereof now produced, contains, to the beft of my knowledge and 
belief, the neat prime eoft thereof; and that if I afterwards difcover 
any other or greater quantity than is contained in the above entry 
\ wil) make due report and entry thereof, 

Wm. hooper. 

Ctrtximtf 
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(O.) 

Know all men by thefe prefents, that we WuRmm ttaoper of 
MarUibMdf in the county of EJixf merchant^ principal, and Jdm 
Trefrji of faid Marhkheai^ marinery furetyy are held and ftaad 
firmly bound to the United States of jimnicaf in the fum of eighteen 
hundred and forty-eight dollars forty-eight cents, for the payment 
of which, well and truly to be made, we bind ouriel^res, heirs, 
cxecutorsi and adminiftrators, jointly and Ceverally, by thefe pie* 
fents. 

Witnefs our hands and (eals, this fifth Day of Jtme, year one 
thoufand eight hundred. 

Whereas captain IVUHam Hooper imported into the port of 
Marhkbead the following merchandize, in the fchooner IVURam of 
Marhlebeadf John Trefry mailer, from Lagusra^ on the twenty- 
ninth day pf Mayf eighteen hundred, to wit : 

Dollars. Cts. 

79 Caflcs of cocoa, wt. 47592 lb. at 2 Cents, - 950 44 

5 Bags of cocoa, wt. 8781b. at 2 Cents, - 17 S^ 



48400 



968 00 
Dedufl li per Cent. 12 10 



Granted debenture. No, 95, pay. jfa^, 29, i8oo, for 955 90 



#nd being re»ffiipped by the aforefaid WiUiam HtopeTf in order to 
.fitpoit the Cune in the fchooner tViiliam of MariUead, Joh 
JVefiy ma^r, now in the port of ^arUeifaJt and bound fsr 

The conditions of this obligation therefone is foch, that if ^ 
laid merchandise, br any part thereof, be not relanded in any port 
or place within the limits of the United States, as fettled by the 
kte treaty of peace, and if the certificates and other proofs it* 

quired 
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Tiation — ^whether it be of more or fewer leagues. The 

whether towards the coaft of Africa^ or towards that i^^I. 

of America. Neither will it be contended that the ^^j^''**' 
point from which the commencement of a voyage is 
to be reckoned changes as often as the Ihip (lops in 
the courfe of it; nor will it the more x:hange, becaufe 
a party may choofe arbitrarily by the fliips papers, or 
otherwlfe, to give the name of a diftinft voyage to each 
ftage of a fhip's progrefs. The aft of fhifting the 
cargo from the* (hip to the (hore, and from the fhore 
back again into the fhip, does not necelTarily amomit 
to the termination of one voyage and the commence- 
ment of another. It may be wholly unconneded with 
any purpofe of importation into the place where it is 
done : Suppoiing the landing to be merely for the 
purpofe of airing or drying the goods, or of repairing 
the fhip, would any man think of defcribing the voyage 
as beginning at the place where it happened to become 
neceiTary to go through fuch a procefs ? Again, let it 
be fuppofed that the party has a motive for defiring to 
make the voyage appear to begin at fome other place than 
that of the original lading, and that he therefore land^ 
the cargo purely and folely for the purpofe of enabling 
himfelf to affirm, that it was at fuch other place that the 



quir»d by law of the delireiy of tke fane at the aforefjud port df 
Bllboaf or at any port or place without the United States^ fliaU be 
produced at this office within one year from the date hereof, then 
this obligation (hall be null and void, but otherwife (hall ba and 
remain in full force and virtue. 

WILLIAM HOOPER, (L.S.) 
JOHNT RE?RY, (L.S,) 

Si|;ned» feakd, and deliteced 
in the prefence of 

rST£R GREEN. 
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goods were taken on board, would this contrivance at 
77— — — • all alter the truth of the faft ? Would not the real 
i)(o6. voyage ftill be from the place of the original ibipment, 
notwithftanding the attempt to give it the^appearance 
of having begun from a different place? The truth 
may not always be difcemible, but when it is difco" 
rered, it is according to the truth and not according 
to the fiflion, that we are to give to the tranfadtion its 
character and denomination. If the voyage from the 
place of lading be not really ended, it matters not bj 
what a£b the party may have evinced his defire of 
making it appear to have been ended. That thofe 
a£ts have been attended with trouble and expence 
cannot alter their quality or their effeft. The trouble 
and expence may weigh as circumftances of evidence, 
to fliew the purpofe for whicR the afts were done ; 
but if the evafive purpofe be admitted or proved, we 
can never be bound to accept as a fubftitute for the 
obfervance of the law, the means, however operofc, 
which have been employed to cover a breach of it. 
Between the aftual importation by which a voyage is 
really ended, and the colourable importation which 
is to give it the appearance of being ended, there muft 
neceffarily be a great refemblance. The a£b to be 
done muft be almoft entirely the fame ; but there is 
this difference between them. — The landing of the 
cargo the entry at the cuftom-houfe, and the payment 
of fuch duties as the law of the place require$i are 
necejfary ingredients in a genuine importation ; the 
true purpofe of the owner cannot be effeded without 
them. But in a fiftitious importation they are mere 
fjolfintary cerempniesy which have no natural connec- 
tion \vliatever with the purpofe Offending on the<;ar|{0 
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to another market, and which, therefore, would never The 

be reforted to by a perfon entertaining that purix>fe, L 

except with a view of giving to the voyage which he Marckiuu^ 
has refolvcd to continue, the appearance of being 
broken by an importation, which he has refolved not 
really to make. 

Now what is the cafe immediately before us ? The 
cargo in queflion was taken on board at Laguira. It 
was at the time of the capture proceeding to Spain ; 
but the (hip had touched at an American port. The 
cargo was landed and entered at the cuftom-houfe, and 
a bond was given for duties to the amount of 1239 
dollars. The cargo was re-(hipped, and a debenture 
for 1 2 1 1 dollars by way of drawback was obtained* 
All this paiTed in the courfe of a few days. The vefTel 
arrived at Marblehead on the 29th of May ; on that 
day the bond for fecuring the duties was given. On 
the 30th and 3 1 ft the goods were landed, weighed, 
and packed. The permit to iliip them is dated the 
I ft of June^ and on the 3d of June the veffel is cleared 
oui as laden, and ready to proceed to fea. We are 
frequently obliged to collect the purpofe from the cir- 
cumftances of the tranfadion. The landuig thus al- 

moft inftantaneoufly followed by the re-flupment, has 
little appearance of having been made with a view to 
a£tual importation ; but it is not upon inference that 
the conclufion in this cafe is left to reft. The claim- 
ants inftead of fhewing that they really did import 
this cargo, havo^ in their atteftation, ftated the reafons 
which determined them not to import it. They fay 
indeed, that when they ordered it to be purchafed, 
•* it was with the fingle view of bringing it to the 
Vaited States, and that they then had no intention 

3 of 
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The 6r expe&adon of exporting it in the faid fcbaoiur to 
Spain *^ Suppofing that from this fomewhat ambiguous 
M^€h iitb» ftatement we are to colled that their original intention 
was to have imported this cargo into America^ with a 
view only to the American market, yet their intendon 
had been changed before the arrival of the veflel. For 
they (late that in the beginning of May they had received 
accounts of the prices of cocoa in Sfain^ "whkii fatis* 
fied them that it would fell much better there than in 
America y and that they had therefore determined to feod 
it to the Spani/b market. Nothing is alledged to have 
happened between the landing of the cargo and its re* 
ihipment, that could have the lead influence on their 
determination. It was not in that ihort interval that 
American prices fell, or that information of the higher 
prices in Spain had' been received. Knowing before^ 
hand the comparadve ilate of the two markets, they 
neither tried nor meant to try that of America^ but 
proceeded with all pofTible expedidon to go through 
the forms which have been before enumerated. If the 
continuity of the voyage remains imbroken, it is im- 
material whether it be by the profecution of an origi- 
nal purpofe to continue it, as in the cafe of the EJfex^ 
or, as in this cafe, by the relinquUhment of an original 
purpofe to have brought it to a terminadon in America. 
It can never be contended, that an intendon to import 
once entertained is equivalent to importadon. And it 
would be a conAadi&ion in terms to fay that by aSs 
done after the original intendon has been abandoned, 
fuch original intendon has been carried into ezecudon. 
"Why fhould a cargo, which there was to be no. attempt 
to fell in America^ have been entered at an American 

ci'4lom-hoafe, and voluntarily fubjefted to the pay- 

ment 
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ment of any, even the mod trifling duty ? Not becaufe The 

importation was, or in fuch a cafe could be intended, "'"^'^ 

but becaufe it was thought expedient that fomething MMrtAinh^ 

fhould be done, which in a Britijh Prize Court might 

pafs for importation. Indeed the claimants feem to 

have conceived that the enquiry to be made here was, . 

not^ whether the importation was real or pretended, 

but whether the pretence had aflumed a particular 

form, and was accompanied with certain circumftances 

which by fome pofitive rule were, in all cafes, to ftand 

for importation, or to be conclufive evidence of it. 

And it has, I underftand, been faid that our departure 

from that fuppofed rule in the cafe of the JE^;^(^j), Orne^ i-o^^J*. %iAJm» 

was a furprize upon the merchants of America^ who 

had by our former decifions been led to believe, that 

proof of landing and payment of duties in America 

would, in every cafe, be held abfolut^ly decifive of 

the legality of the voyage; 

How far even that rule would have been departed 
from by the decifion in the cafe of the EJfex will 
hereafter be confidered. But after having looked 
very attentively into all the cafes in which, as far 
as I am aware, this fort of queflion has occurred, I 
conceive, not only that it will be impoflible to point 
out a judgment. In which any fuch unqualified dodrine 
has been laid down, but that the judgments antecedent 
to that in the EJfex had clearly and unequivocally 
negatived the exiftence of the alledgcd rule of 
decifion. 

The firfl cafe of the kind, that of the Polly^ Lajky^ 
occurred in the High Court of Admiralty, ia February 
1800. The learned Judge of that Court exprefsly 
difclaimed the attempt to define what fhould be deemed 
univerlally the teft of a bond fde importation. He 

did 
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wimI^am. ^^ indeed lay great and juft ftrefs on the payment of 
-T- — r"~* ^he American import duties," which was there fworn to 
tSo6. have been actually made. But ftill it was as evidence of 
bond fide importation. The very ftatementj that the 
thing in queftion was the bond fides of the importation, 
did of neceffity exclude the fuppofition that one uni- 
form eiFeA was, in all cafes, to be aftrribed to a given 
fet of circumftanceSj without regard to the manlier in 
which their effeft as evidence might be varied by other 
circumflances, witn which, in different cafes, they* 
might be found contraded or combined. The firft 
cafe of this clafs which I believe came before this 
board, was that of the Mercury^ Roberts^ in January 
i8o2« By all the documents found onboard, the 
cargo appeared to have been laden at' Charl^own ; 
and among thofe documents there Was an atteftadon 
fworn at the cuftom-houfe, that all the parts of the 
cargo which were of foreign growth or manufafture, 
had been legally imported, and the duties thereon paid 
or fecured. It came out however, in the depofidons of 
the A^dtnefles examined on the/ ftanding interrogatories, 
that the cargo had been laden at the Hi^vannabj and 
that it never had been landed at Charlejiownj the place 
of the alledged fhipment. It being evident that the 
touching at Charltftowny was for the mere purpofe of 
giving to the voyage the colour and appearance of 
havmg begun there, we affirmed the fentence of con- 
demnation, without pr evioufly endeavouring toafeertains 
whether any duties had really been paid in America. 
The true nature of! the tranfaftion being clearly afcer. 
tained, it feemcd immaterial to enquire, whether thd 
payment of duties had been one of the means cm- 
ployed to difguife it. 

The 
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The next cafe which occurred, was that of the Th« • 

Eagle^ IVeeks J in May 1803. By the original evidence , . 

It appeared that the cargo had come from Bilboa to Msrck mh, 
Philadelphia^ where it had been landed, and whence 
it was proceeding in the fame veflel to the Havannah- 
The condemnation in the Court below had proceeded 
on the ground that the cargo was contraband of war. 
But the only queftion here was with regard to the 
continuity of the voyage. As fo that, further proof 
was ordered. We had the landing at Philadelphia 
already in evidence; therefore, according to the 
fuppofed rule, the only other circumftance, with regard 
to which proof could be material, was the payment of 
duties : But we did not fo limit our ^nquiry^ In or- 
der to endeavour to difcover the real purpofe and ,in* 
tention of the owner, we called for the orders which 
he had given concerning the purchafe and fhipment 
of the cargo at Bilboa^ and alfo for the infurances made 
from thence. Had it clearly appeared from thofe or* 
ders or infurances that the cargo was from the be« ^ 

ginning deftined for the Havannah^ could it b^ fup«* 
pofed that we would pay no regard to that refult of 
the enquiry which we had directed, but would afcribe 
to the payment of duties fuch a concluftve effed, as 
yrould have rendered every other part of the enquiry 
perfe£lly nugatory ? When the cafe came back on the 
further proof, nothing appeared in the letters of orders 
to (hew a dedination to the Havflnnah. No infurance 
had been effefted on the firft branch of the voyage. 
It was pofitively fworn that the import duties, amount* 
ing to 1333 dollars, bad been a^lually paid \ alfo that 
the cargQ had been warehoufcd at Philadelphia^ and 
^dvertifed and intended for fale iher^^ but that not 
VOL. V, p p being 
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THe being able to obtain a price that would anfwer, the 

"''''^**' owner had reived to fliip it for the Havannab. Giv- 

March nth, ing a credit to this evidence which, it now appears, it 

did not deferve, we thought that a compleat bonijide 

importation had taken place, and therefore decreed 

lieftitution of the fbip and cargo. 

The cafe of the fchooner Freeport^ and the original 
bearing of the EJfexj Orne^ came on in Auguft 1 803. 
The Freeport had carried from Cadiz to Bo/ion the 
cargo with which at the time of the capture it was pro- 
ceeding to one of the Spanijh colonies. The cargo 
had been landed and remained fome time on ihore ; 
but the mafter, who was half owner of bi^th (hip and 
cargo, admitted in his claim that the cargo was in- 
tended for the Spanijh Weji Indian market, and did 
npt even aflert any purpofe of importation into Ame^ 
tnerica. We therefore afErmed the fentence of cod- 
demnation. Tlie cargo having been landed, it nught 
be taken for granted that whatever duties were payable 
had been paid. But as the cafe flood, we thought 
that fa£l immaterial,^and therefore directed no enquiry 
with regard to it. 

In the cafe of the EJfex the cargo had been brought 
from Barcelona to Salem^ and after having been landed 
and re-fhipped was proceeding to the Hainnmab. 
Froni the original evidence there was great reafon to 
believe that the mafter had from the begliining deL 
tined the cargo for the Spamjh colony } but as what 
bad paft at Salem^ or what had been the conduct of the 
qwner after the (hip's arrival there, did not difUndly 
appear, it was thought right to give him an opportiw 
/ nity of wtering into further proof of the alledged im- 
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portacion. It Ikad never been denied that, in a doubt- Tiie 
fill cafi^ payment of duties would have great weight, ^'^^'^''* 
and therefore the further proof was particukirly di- Mskmh^ 
reded to that point. But it having been fuggefted, that ''^^ 
in thefe cafeSy the duties charged on landing were 
almoft entirely drawn back on the re<>(hipment, we 
alfo called for an account of the drawbacks, if arjiy^ 
which had been received. This additional enquiry 
fufKciently (hewed, that the fame effe£l would not be 
afcribed to a nominal, a^ to an a&ual payment of im- 
port duties* With a view of fiirther elucidating the 
tranladUon, the infurances made, if any, were di- 
re&ed to be produced, llie final event of thi^ cafe 
will be afterwards noticed. 

The next cafe was that which is the immediate fub- 
je£k of the prefent judgment. It was firft heard in 
May 1 804. By the original evidence the landing of 
the cargo at Marblebead was proved. It was alfo in 
proof that the duties had been fecured according ta 
law. So the owners fwore — fo the cullom-houre cer. 
tified. It was to be fuppofed that duties which were 
fecured were one day to be paid ; and it was doubtlefs 
meant to be fo underilood here ; For the fad was fup- 
prefled, that at the moment when the certificate iflued 
from the cuftom-hoofe, and the oath was made by. the 
owners, a debenture had been granted, which in efieft 
extii^uiflied atmoft the whole of the duties that had 
been previoufly fecured. Here was what is now laid to- 
have been by us held condufive evidence of importa- 
tion. But what did we determine ? That the impor- 
tation was not fufficiently proved, and therefore we di- 
reded further proof of it to be made. Could any 
American^ who at all attended to the proceedings of 
dbis Giurt, be really furprifed by our again deciding 
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TKf a twelvemonth afterwards, that fuch evidence was not 
^ conclufive ? Yet this eflfeft I mean, of tfurprizc, is af- 

MmrtA I Ufa, cribcd to our decifion in the EJixy in May 1 805, Upon 
the further proof it appeared to us that no real impor* 
tation into Salem had taken place, or had ever been 
in the contemplation of the parties to the tranfaftiont 
The fentcnce of condemnation was therefore afErmed. 
As it is not the object of this review of the cafes to dit 
cufs the merits of the particular judgments, but only 
to examine whether there be any inconfiftency in their 
principles, it is unnecefl'ary to advert to any other point 
in the laft-mendoned decifion, than its alledged novelty, 
in departing from the fuppofed principle of holding 
that landing and payment of duties in America did, 
abfolutely, and under all circumftances, legalize the 
fubfequent voyage. I have fhewn that there was not 
one decifion in which any fuch principle had been af- 
ferted or implied, and that there were at leaft two de- 
cifions which flood in direft contradiftion to it, that 
in the Frecport in 1803, and that in the William in 
ii8o4. 

But fuppofing that we had uniformly held that pay^ 
ment of the import duties fiimifhed conclufive evidence 
of importation, would there have been any inconfif- 
tency or contradiftion in holding that the mere aft of 
giving a bond for an amount of duties, of which only 
a very infignificant part was ever to be paid, could not 
have the fame effcft as the aftual payment of fuch 
amount ? 1 he further proof in the Effix firft brought 
diflindly before us the real ftate of the faft in this 
particular. It has betn already mentioned that we 
bad called for an account of the drawbacks, if any, 
that had been received. 1 his produced the informa- 
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5278 dollars, yet a debenture was immedijjtely after- 
wards given for no lefs than 5080 dollars ; fo that on March nth, 
that valuable cargo no more than 198 dollars would 
be ultimately payable, which fum is faid to be more 
than compenfated by the advantage arifmg from the 
negotiability of the debenture. In the cafe of the 
Ea^Uj immediately preceding, it had been fwom by 
the owner and certified by the cuftom-houfe^ that 
the duties, amounting to 1333 dollars, not an 
unfubftantial fum on the not very valuable cargo of a 
fmall veffel of 1 10 tons, bad been actually paid. In' 
the Polly >i Lajky^ it was fworn generally that the duties 
were paid : In the Mercury that they were paid or 
fecured : In the William that they were fecured : Not 
a word was faid about drawbacks. It was therefore 
natural for us to xmAtr^zndL American claimants, as they 
certainly wifhed we (hould underfland them,to be fpeak- 
ing of the payment of fuch duties as were chargeable 
on importation into America^ and of a fecurity that 
would make the whole amount fecured become payable 
at feme future day. If we had afcribcd to the faft, as 
we believed it to exift, ever fo decifive an efFeft, I again 
a{k where would be the inconfiftency in denying thg ' 
fame efFeft to a faft of a totally different nature ? It 
mud not be fuppofed that* we pretend to judge, what 
duties it may be proper for the American Government 
to exaft or to remit, neither do we contend that an im- 
portation cannot be genuine becaufe a high duty has not 
been paid. All we fay is, that in the nature of the thing, 
the payment of a flight duty docs not tend, in the fame 
degree, to eftablifli the b$najides of an importation, as 
the payment of a heavy duty would have done« We 
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Tiie never held that either would neceflarOy outweigh all 
the evidence which could poffiUy be put into the op-' 



Mmrtk I lib, pofite fcaie ; but that the one has left wdght than the 
other is obvious to every man's ap{Nrdienfion. 

On the whole, I truft, I have demonftrated that we 
vifid not, in the cafe of the Effex^ and that we do not^ 
in the cafe now before us, depart firom any prin^Ie 
which we have ever adopted. The applicatioil to this 
cafe of the principles on which we rcaUy have proceed* 
ed has been alr«idy fliewm The confequence is that 
. the voyage was illegal, and that the fentcnce of con- 
demnation muft be affirmed. 
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ORDER OF COURT. 

That in every <:^e where Bail is reqiiired to ht 
given, in any caufe depending in this Court, a nodce 
in writing of the perfons propofed to become bound 
ihall be delivered at the office of the adverfe proQor : 
And no Bail Bond or Recognizance in fuch caufe 
ihall be taken unlefs the adverfe; prodor, or fomc 
other pro£lor for him, be then prefent ; or an affidavit 
be exhibited to prove he has had fuch notice for the 
fpace of twenty-four hours, and been required to 
attend at the time of giving fuch Bail, for the purpofe 
•f objeding or consenting thereto. 

5th jf/t^J x8c6. 



ADDITIONAL INSTRUCTIONS. 

Whereas We have ever been defirous to prevent in. 
terruption being given to the trade and commerce of 
every ftate in amity with Us, as far as was compatible 
with the neceflary opierations of war : And whereat 
it will tend very much to that purpofe, that the trade 
and navigation of the Baltic fhould for the prefent re- 
main unmolefled : We have therefore been pleafed to 
refolve, that Our fhips of war. Privateers, and other 
veflels a&ing under Our commiflion, fhall be retrained 
from malung prize of, flopping, or detaining any fhips 
or veffels within the Baltic j and We do hereby ftriftly 
charge and enjoin the commanders of our fhips of 
war, and the Commanders of all fhips and veffelt 
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having letters of marque and reprizal^ that they dcr 
not, by virtue of their commifEons, or under colour 
thereof, ft op or detain any Ihip or veflel in the Baltic, 
for the purpofe of making prize of the fame ; but that 
they fuffer all fuch fhips as they fliall meet in thofe 
feas to proceed m their refpefUve voyages without any 
interruption. 

By his Majefty's command^ 

Spencer^ 

a I May x8o6. 



ORDER OF COUNCIL. 

It is this day ordered in Council, that all Fifhing 
Veffcls under P.rujjian and other colours, and engaged 
for the purpofe of catching fifli, and conveying them 
frefh to market, with their crews, cargoes, and itores^ 
fhall not be ^molefled on their fifhlng voyages and 
bringing the fame to market j and that no fifhing 
veffels of this defeription fhall hereafter be molefted« 
And the Right Honourable the Lords Conmiiifionerf 
of his Majefty's Treafury, the Lords Commiffioners of 
the Admiralty, and the Judge of ^ the High Court of 
Admiralty, are to give the necelfary directions her^n 
as to them may refpe£tively appertain^ 

W^ Fawkcner* 

33 May i8o5. 
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ADDITIONAL NOTES. 
No. I. 

BRUTUS. Page 331, Note. 

A S it may be ferviceable to ftate the circum(lance8 of tki8 cafe 
more at length than could be conveniently introduced in the 
4nginal note, the following more partiailar refereace to that and 
•ther cafes oh the queftion it here fubjoined. It appeared that 
the. Brutui had been recently uuilt at SaTifiuryy in the ftate of 
Majfachufetts^ pierced for fourteen gun8,but with or^.ly two mounted* 
to defend her, as alUdged^ aganift French privateers ; that fhe had 
been fent on the firft voyage to the Havannuh^ with inftru^Hont to * 
^e mafter, ** That he (hould fell her or take goods on freight at 
his difcretiony but that the owners fhould prefer the iale of her 
rather than freighting her, as fhe was not calculated for fuch efl»- 
ploy unlefs neceffitated." On a furrey that had been dire6led at 
Halifax^ it was reported ** Tliat her hull, mafts, yards, rigging 
and fails, appeared in every rcfped 2$ fitted for a (hip of war ; that 
fhe had (hot lockers fitted to each port, and netting ftantions for 
ftowing hammocks for quarters, with nettings fixed fore and aft ; 
that (he was pierced for fourteen guns, with ports calculated for 
gims of four pounds, with rings and eye bolts, and that her fidea 
were regularly built for quarters, agreeably to the eftabli(hed way' 
of building, with bow and ftern-chafe ports, and a capftem com* 
piefe for heaving up the anchor inftead of a windlafs.'' The 
fentence of the Court {a) below expreiFed the reafon of condemna- U) HjUfar^ z4 
tion to be, that (he was built (under an enumeration of particulars) *'/'"» ^"' i*«^ 
for purpofes of war and not for peace^ and was going to be (old 
t^ the enemy, and condemned the vcfTel as contraband of war. 
The Lords of Appeal affirmed the fentence, a 7th July iSo4« • 
A fpecification of the particulars of that cafe has been deemed ne* 
oeffary, bccaufe in two other cafes (*) fhortly preceding, in which tt)Ktii«y,/«*r^ 
the ve(rel8 were of a more ambiguous conftrudUon, yet going to ^^*^^^^ 
the Havannah with dire^ons that they (hould be fold there, they Ntftune^ Oihht^ 
bad been condemned as contraband in the Vice Admiralty Court **'** 7"^ "'•^ 
tf the BaUmMi ; But, on the heariug before the Court of Apu 
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feadi IB crnifiderstiOQ of the equivocal nature of thnr dnrafter, 
and the employment in tFiide» in wliidi they had been adnaDy 
^gajped, and of tlie occafion for (Idling arifing out of the cir- 
cumftancet attending them» the Lords reverfed the (entence of tht 
... . . Court bdow, and decreed reftitutioo. In the Jbmth Jatmaggy («) 
Jtmt i8u4y tiiU A cafe of a fimilar deCeription, the vefiel had been a Frtmb priva- 

^^£!el** *'^ ^'^^ ^^ ^^ ^^^^ condemned at fuch at JVrw 3Vi ; but it 
Afpcai. q^pcaied that the purchafer had bought her for the pmpofet of 

trade, and ha^ng ufed hit heft endeiTOiirt to make her fit for. 
that (mice, had found her unfuftahle, and wat on that account 
intending to fell her agam. 

It win appear from the comparifon of thefe cafiett that tliough 
the prmdple of oonfidering the fide of (h^ of war to the enemj 
^ contraband, it ftri&ly hdd by the dedfiont of the Comt of 
Appeal, the application of the principle hat been reftrided to 
cafet^ in which no doubt exiilcd at to the diarafier of the tefle^ 
or the purpofe for wUdi they were iatcndcd to be told* 
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ttnce the dedfion of the Comt <i AAainkf ja the tafe of 
the Fr§mf EhdMh where the flag mid pdt 6f the cnony w» 
held condufiveagphift the diim for the fliip oa bdidf of a neutral 
proprietor, though adopted prior to hoftXtiet, and widioot aaf 
profpeft of fuch aa ereat^ the lame qoetioa hat been fully agi- 
tated, Jtf/bfv the Court of Appeal ia feveial caict^ and with a 
itoifaurrtfuk. Ia thecafeof thelXffM, J7«af,(lMdt, iftjfarcl 
ifo6)thechlimdfaJ9ri(^merdnatfbra tefliJ fi> eiqployed an* 
ik!i a Xhuh flag and pab, aad not coming withia the teimt of tlie 
Otder of Coundl, fupra page 7, note, at aot fiuGng befine te 
hJowhdge of holBlitiet, but in tiftmkr tloj^ wat njefic^^ 
aifl the nflS wat condemned. 
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from the toomut% of the firft ov^r- 
tftre — — 9< 

quere» if» fircmi tbtfrnfalSgoBtuttf or 
from the fubftandal agreement of 
Cipituhaon — — 96 

/n^ffctf proved at to fori p« «(•, 

Kkf^ijt ^ U not authorised to difpoffeft a privateer, be- 
ing the aftual «a/ifor — — 374. 
mor eviu a non-commiiBoned captor — 9 
nufappnhemfun on thit point correded 374 
inconvenient confeqnencet of fiich a 
pradice — *« 37^ 

L. 

LdUr •f mmrqut^rtaeAngt agaiafty«r m\fnniu& — o, 369 
tJcaics'^tQ Duicb fhipt 180 if not applicable to the event of 

a new war ^ — ... 3^ 
claim on behalf of th/b.Duict govermHent re* 

jeaod — — — — tf . 

Cp i?r^^ merchant to im'^ort from Holland «- 399 
vnD not eanre to proteA a (hipment made by 

him in perfon in HJlani^ as Dwtch exfwttr JOO 
to im{>ort in a neutrU (hip vitiated, the flup bemg 

Britifi — — — H 

to import raw materialsf will not comprehend lace 141 
exception as to this claim, from orders prior 
to hoftilities, and irant of opportunity of 
ftvocation •» ^i. «•• 143 

M. 

KMtiinal chars ff it of a Conntir ceded bv txtUj$ but not 

transferred, unakerta — 11^ 

of New Orkam^ tiD aikud deiwiy^ 
Stam/b — _ «. 12I 

of uich inhabitants of Demerara^ in Juae 
i8ott as had fettled there during 
die htc ^ri^ pofleffioo — Co 
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benefit of the intenti«n of remoral 
allowed to them — 6t 

of InhabitantSy not fettUng in tunet of 
Britini poflbSony DtUcb — 66 

Tartber difcuflion of their eafe^ 235 Vfeq* 
difUnction* as to their peace cbdraHer^ 
^ at the time of ftuhng and actual 

feizure, and their newly acquired 
Brittfli character, at tne time of 
adjudication, over-ruled — - ib. 

aTtrmenti of the ted affidavit not 

concluiive of character — - {49 

plea of p^ifhmmumf defeated by the 
f ' variaace of the old amd new cha^ 

raScr ~ — 150 

of Brityb merchant forcibly detained in 
HoQandj but giving proof of intention 
of removal — — j| 

of Mr. Ravief Britt/h merchant, export* 

ing from Holland ^ ~* ^99 

of Mr. ElmfUct not removed from the 

Cate of Good Hope 1804 -— 179 

of Mr. Latiere^ native Frenchman^ ex« 

porting from St. Donup^o to France 99 
of manners, from their mip -* 9 

^i produce of the daimant't /AmWio^ in 
an enpny*! colony^ deet^vcy notwith* 
flanding the neu]^ reudence of the 
fWaunt 4^ — — Jl 

fart ownert'^of a privateer, nefponfiUe infoRdum •— 29s 

relc»fe as to one vrill not exonerate him — ib. 
MfaaUUion^^^rodvkce of, belonging to the claimant— See 21 

National charadcr* 
Po^^on'-'Bccording to the legal title of the bill of fale — icS 
fo/iuminium — variance of the or/^/nd/ and a^'^tt/r^^ character — 250 
f^rizi ad — fee. J9, " or pther (hip, or veilel, or boit, 

under his Majefly's protedion and obedience" — 14S 
interpretation in fupport of non'Commiffioned 

re^apton right to falvage -^ \j% 

re^stution on Jalvage does not apply to pro^ 
perty conmcated by the enemy in peace i 
frQclamation-^fom^ orders'^Stc Admrahjn 
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Itegi/lrar'^oi Martinique — — — I 6p 

as to the refponfibility of the principal or 
deputy regiftrar, for money remitted to 
England — See Particulars. — 151 

Removal — ^granted to adual captor — — 360 

oppofition on the part of a joint captor, OTer- 
niled — — — l&m 

Rejifiance — ^hy an enemy mafter, will not afiFe6l a neutral cargo — 23t 
hj perfons ignorant -of a Hate of hoftilities, not 
fmal — — — 35 

Reftltuttofh^ltf the crown before adjudication^ p. 17 — See 

Crown _ _ — 17J 

s. 

talvage^'^u recapture of neutrtl property not generally 

ghen — — — 59 

exceptiom — — """59 

old cafe confidered — "• 54 ^ 59 

9B recapture of a Teflel, by the convoying (hip — 31S 

on derelict finally recovered, not defeated as to 

^rfl falvorsy by intermediate finking — 323 

amount of falvage not limited by the fum 

entered on the warrant — — 3^3 

for refcue of (lave (hip, from inf urgent flayes, 101 

fa6U not proved — — i^. 

T. 

Tenders'-^ow to be attached to King's (hips, in order to en« 
title the King^s (kips to the benefit of their cap- 
tures — SeeDrofi/. — — 46,51,282 
Tenitory'^eededy by treaty but not furrenderedy unchanged — 113 
violation of, at St. AflchaePif is contradlded by 
the evidence in preparatory, not/ufialned — iS 
at the mouth of the Mtyi/Jippl^ proved 

reftitution on the claim of the jimen- 
can Government, with cofts and 
damages — —-385 

Trade with the enemy^^obllgatlon^ to counter-«rder on firft 

knowledge of hoftilities — 256 

not enforced^ in confequence of 
the failure of \\i^fa9y by change 
of charadler, previous to ar- 
rival — — • 254 

Vo,L. r. 1 ft Trmtf 
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Trt§Xy — ]NUtt executed^ putt executory -— — <i 

not affeftedy in the view of the Court, by omi-per 

fomance of thofe executory ^ —-if* 

Amunt^ u to perfous ceded — — 6f 

IdekJkonfo^ for ceffion of territory in time of war 1 13 

Ri^jian-^Stt Contraband. 305 &f^« 

SwetB/b — See Contraband, — — 152 & 315 

cxpencet of bringing in for preaemptioiiy 

not fdUng on the captor — 154 

• ■ 

&ff/fr^— expencet on the captors^ to be afterwards efpor* 

IfWJ on the cargo — ■ -« ^9f 9* 

w. 

Wages ^to the crew of prize fhipt not granted — } 

fhares in 'Ming Toyaget 10 coniidered* and not • 

a. <»^^pri4iteIidTeiitui«t - 9 

forfeited by defertion before arrival in port — aaf 

the Number not confidered u the port of 

HuiU for this purpofe -— -. ti. 

Witnefs'''^ompetenty from legal iuterefi — — 344 

no/y from oftnion of intereftf or expec- 
tation of bounty — - -» 344 
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